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Complaint. 
UNITED STATES DISTRICT COURT, 


SoutHErN District or New York. 


eeeenacen unt emmammrcenonreer EIN 
JoserH Naviaation Corp., 
Plaintiff, 
agaist 


Argtaur Henry Crester, Eprinsurch AssuBANCE CoMPANY, 
Lrp., Sruyvesant INSURANCE Company and THREAD- 
NEEDLE AssuRANCE Co., 

Defendants. 


—— a ie 


¥ Plaintiff, by its attorneys, Hill, Betts & Nash, com- 
plaining of defendants alleges as follows: 


1. This is an action to recover on certain policies of 
Marine Insurance and is within the admiralty and mari- 
time jurisdiction of the United States and of this court 
pursuant to the provisions of 28 U.S.C. §1333. 


9. Plaintiff is a Liberian corporation and, at all times 
herein mentioned, was the owner of steamship Joseph H, 
formerly steamship Ekberg, hereinafter the vessel. 


3. Effective November 1, 1968 defendants Arthur 
Henry Chester, Edinburgh Assurance Company, Ltd., 
Stuyvesant Assurance Company and Threadneedle In- 
surance Co., together with certain other insurance compan- 
jes and individual underwriters, hereinafter collectively 
referred to as the subscribing underwriters, subscribed cer- 
tain policies of insurance by which, in consideration of a 
premium paid or agreed to L. paid, they insured plain- 
tiff with respect to loss of or damage to the hull and ma- 
chinery of the vessel in the amount of $375,000 for a 
term of twelve months. 
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Complaint 


4. Each of the subscribing underwriters, over than 
the named defendants, has designated one or more of the 
named defendants as representative defendant and has 
agreed, each for its proportionate share, to be bound by 
any judgment recovered herein against the named defend- 
ants. 

5. During the term of the above mentioned insurance 
the vessel, as a result of one or more insured perils, be- 
came a total loss. 


6. As a result of such loss defendants and the other 
subscribing underwriters are obligated by the terms of 
the aforesaid policies to indemnify plaintiff in the amount 
of $375,000, no part of which has been paid although duly 
demanded. 


7. Plaintiff has performed all conditions of said in- 
surance policies on its part to be performed exrepi as the 
same may have been waived. 


Wuenerors, plaintiff demands judgment against Jefend- 
ants in the sum of $375,000 with interest from the date 
of loss and with costs and disbursements. 


HILL, BETTS & NASH 
Attorneys for Plaintiff 
By /s/ Hur Furs 
A Member of the Firm 
Office & P.O. Address 
26 Broadway 
New York, New York 10004 
(212) 269-2100 
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Answer. 
UNITED STATES DISTRICT COURT, 


SoutHeEeRN District or New YorK. 


tn nn 
JosepH NavicaTIon Corp., 


Plaintiff, 
against 


Artruur Henry CuHester, EpinpurcH AssuRANCE Co., Ltp., 
Sruyvesant Insurance Co. and THREADNEEDLE ASSUR- 
ANCE Co., 

Defendants, 


72 Civ. 391 


Ce an _aneeen 


Defendants, by their attorneys, Symmers, Fish & 
Warner, answering the complaint herein, allege as fo!- 


lows: 
1. Admit paragraph “1” of the complaint. 


2. Defendants deny sufficient knowledge or information 
upon which to form a belief as to the allegations of Para- 
graph “2” of the complaint and reserve the right to de- 
mand proof of the corporate status alleged by plaintiff. 


3. Defendants admit that they and certain other in- 
surance companies and individual underwriters subscribed 
certain policies of insurance in respect of the ves7el 
Joseph H, for an aggregate of $300,000 and f $75,000 
increased value, subject to all warranties, terms and con- 
ditions of and relating to the policies, effective for a term 
of 12 months from November 1, 1968, for which premiums 
were agreed to be paid, but defendants deny the remain- 
ing allegations of paragraph “3” of the complaint. 
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Answer 


4. Admit paragraph “4” of the complaint. 


5. Deny paragraphs “5”, “6”, and “7” of the complaint. 
First AFFIRMATIVE DEFENSE 


6. At all times mentioned in the complaint, the vessel 
Joseph H was unseaworthy with the privity and knowl- 
edge of the plaintiff, or its officers, directors, or man- 


agers. 


N 
SECOND AFFIRMATIVE DEFENSE 
% 7. At and before the commencement of her last voyage, 
? the plaintiff, its officers, directors or managers, failed to 
‘3 exercise due diligence to make the vessel Joseph H in 
io all respects seaworthy for the said voyage. 


THIRD AFFIRMATIVE DEFENSE 


8. The alleged loss of the vessel Joseph H resulted 
from failure of the plaintiff or its managers to exercise 
due diligence to send the vessel to sea in a seaworthy 


condition. 


FourRTH AFFIRMATIVE DEFENSE 


9. Defendants further allege, on information and belief, 
that following the grounding of the -assel Joseph H on 
or about October 3, 1969 plaintiff failed ard neglected to 
protect and preserve the insured property, to wit the 
vessel Joseph H, as would a prudent owner and, instead, 
permitted the vessel to deteriorate and to be sold for 
distress value at a judicial sale ordered at the instance 


of unpaid crew members. 
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Answer 


FIFTH AFFIRMATIVE DEFENSE 


10. The vessel Joseph H was not lost or damaged in 
evasequence of a peril insured by defendants. 


Wuer«rore, defendants demand judgment dismissing 
the complaint, with costs, and that they have such other 
and further relief as to this Court seems just and proper. 


Dated: New York. New York 
14 February 1972 


SYMMERS, FISH & WARNER 
By: Wituram G. SyMMERS 
A Member of the Firm 
Attorneys for Defendants 
Office and Post Office Address 
345 Park Avenue 
New York, New York 106022 


To? 


Messrs. Hill, Betts & Nash 
Attorneys for Plainti‘f 
Office and Post Office Address 
26 Broadway 
New York, New York 10004 
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Intervening Complaint of Ametco Shipping, Inc. 


UNITED STATES DISTRICT COURT, 


SourHerN District or NEw YorK. 


een 
JoserH Navigation Corp., 


Plaintiff, 
against 


Arruur Henry Cuester, Eprnsurcu Assurance Co., Lrp., 
Sruyvesant Insurance Co. and THREADNEEDLE ASSUR- 
ANCE Co., 

Defendants, 


Ametco Suippine, Inc., 


Intervening Plaintiff. 


72 Civ. 391 


a en 


1. This is an action by Joseph Navigation Corp. as 
plaintiff against Arthur Henry Chester and other under- 
writers as defendants seeking payment ou policies of in- 
surance on the hull and machinery of the vessel SS. 
Joseph H. This vessel was stranded on October 3, 1969, 
off Bic Island, P.Q., becoming a constructive total loss. 


2. This plaintiff, Ametco Shipping, Inc., is Mortgagee of 
a First Preferred Mortgage on the Liberian vessel Joseph 
H granted by Joseph Navigation Corp. and recorded in 
the Office of The Deputy Commissioner of Maritime Af- 
fairs, Republic Of Liberia, at the Port of New York on 
November 1, 1968, in Book PM No. 20 at Page 724. 


3. Ametco Shipping, Inc. has consented to a Supple- 
ment To First Preferred Mortgage dated August 13, 1969, 
and recorded in the Office Of The Deputy Commissioner 
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Intervening Complaint of Ametco Shipping, Inc. 


Of Maritime Affairs, Republic Of Liberia, at the Port 
of New York on August 14, 1969, in Book PM No. 21 at 
Page 486. 


4. This Mortgage is in the total amount of $107,500 
U.S. Dollars and interest and performance of the Mort- 
gage convenants with a date of maturity of March 1, 1972, 
which amount is now reduced to the sum of $80,969.50 
U.S. Dollars with interest thereon at the rate of 8 per- 
cent from August 1, 1969. 


5. In addition, under the terms of Clause 16 of the 
Mortgage, Joseph Navigation Corp. is to reimburse 
Ametco Shopping, Inc. with interest at the rate of 6 
percent per annum for any and all expenditures which 
Ametco may from time to time make, lay out or expend 
in providing such protection in respect to insurance, dis- 
charge of liens, taxes, dues, assessments, governmental 
charges, fines and penalties lawfully imposed, repairs, 
attorneys’ fees and other matters as the Shipowner is 
obligated herein to provide but fails to provide. Such 
obligation of the Shipowner to reimburse the Mortgagee 
shall be an additional indebtedness due from Shipowner, 
secured by this Mortgage. 


6. Ameteo provided $2,973.28 covering a delivery of 
marine fuel to the S.S. Joseph H in New Orleans on 
July 11, 1969, and $50.00 paid to Red Hand Compositions 
Company, Inc. in settlement for its claim of $480.38 for 
paint supplied to the vessel, plus $167.90 in attorneys’ 
fees and disbursements in this connection, which amounts 
are secured by the Mortgage pursuant to Clause 16. 


7. Each policy of insurance made the subject of this 
action ecntains a “Mortgagee Clause” which states: 


“In the even. of an actual or constructive total 
loss or a compromised constructive total loss or 
requisition, all insurance payments therefore shall 
be paid to the Mortgagee.” 
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Intervening Complaint of Ametco Shipping, Inc. 


8. This plaintiff is thus entitled to recover out of any 
judgment which plaintiff Joseph Navigation Corp. may 
recover against defendants the amounts due on said 
First Preferred Mortgage. 


9. This plaintiff adopts by this reference the allega- 
tions in the complaint of the original plaintiff, Joseph 
Navigation Corp., against the defendent. 


Wuererore plaintiff, Ameteo Shipping, Inc. demands 
judgment that it have paid to it the amounts due upon 
said First Preferred Mortgage from such sum as may 
be recovered of defendants by plaintiff Joseph Naviga- 
tion Corp. ‘ogether with interest thereon. 


Dated: New York, New York 
June 15, 1972 


KIRLIN, CAMPBELL & KEATING 
By: B. E. Ernarson 
A member of the firm 
Attorneys for Intervening Plaintiff 
Office & P.O. Address: 
120 Broadway 
New York, New York 10005 


To: 


Hill, Betts & Nash 
Attorneys for Plaintiff 
26 Broadway 
New York, New York 10004 


Symmers, Fish & Warner 
Attorneys for Defendants 
345 Park Avenue 
New York, New York 10022 
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Answer to Intervening Complaint. 
UNITED STATES DISTRICT COURT, 
SoutHern Disrrict or New York. 


a_i 
Joseph Navication Corp., 
Plaintiff, 
against 


ArtrHuur Henry Cuester, MprnpurcH AssurRANCE Company, 
Lrp., Sruyvesant Insurance Company and THREAD- 
NEEDLE ASSURANCE Co., 

Defendants, 


Ametco Surpprinea Inc., 


Intervening Plaintiff. 


72 Civ. 391 


a ———$—————___——— 


Defendants, by their attorneys, Symmers, Fish & 
Warner, answering the intervening complaint herein, al- 
lege as follows: 


1. Admit Paragraph “1” of the intervening complaint 
except deny the S/S Joseph H was stranded on 3 Oc- 
tober 1969 off Bic Island, Province of Quebec, becoming 
a constructive total loss. 


2. Deny sufficient knowledge or information upon which 
to form a belief as to the allegations of Paragraphs “2”, 
Q? 9 6m? 669? 
“na Oo, be 


3. Deny Paragraph “7” of the intervening complaint 
except admit that each policy of insurance made the sub- 
ject of this action includes the following endorsement: 
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Answer to Intervening Complaint 


“In the event of an actual or constructive total 
loss or a compromised constructive total loss, all 
insurance payments therefore shall be paid to the 
Mortgagee.” 


4. Deny Paragraph “8” of the complaint. 


5. Answering Paragraph “9” of the complaint, defend- 
ants repeat, reiterate and reallege each, every and all 
the matters set forth in Paragraphs 1 through 10 of the 
Answer to the complaint of Joseph Navigation Corp. with 
the same force and effect as if set forth verbatim herein. 


Wuererorr, defendants demand judgment dismissing 
the intervening complaint, with coste, and that they have 
such other and further relief as to this Court seems just 
and proper. 


Dated: New York, New York 
28 July 1972 


SYMMERS, FISH & WARNER 
By: Wiuuam G. SymMEns 
A Member of the Firm 
Attorneys for Defendants 
Office and Post Office Address 
345 Park Avenue 
New York, New York 10022 
To: 


Messrs. Hill, Betts & Nash 
Attorneys for Plaintiff 
Office and Post Office Address 
26 Broadway 
New York, New York 10004 


Messrs, Kirlin, Campbell & Keating 
Attorneys for Intervening Plaintiff 
Office and Post Office Address 
120 Rroadway 
New York, New York 10005 
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TRANSCRIPT. 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


JOSEPH NAVIGATION CORP., 
Plaintiff, 
vs. 72 Clv. 391 (KTD) 
ARTHUR HENRY CHESTER, EDINBURGH 
ASSURANCE CO., LTD., STUYVESANT 
INSURANCE CO., AND TREADNEEDLE 
ASSURANCE CO., 
Defendants, 
-and= 


AMETCO SHIPPING, INC., 


Intervening Plaintiff. 


HON. KEVIN THOMAS DUFFY, 
District Judge. 


New York, June 9, 1975, 


APPEARANCES: 


HILL, BETTS & NASH, ESOS., 
Attorneys for plaintiff; 
Penjamin E. Haller, Esa., of Counsel 


SYMMERS, FISH & WARNER, ESOS., 
Attorneys for defendants; 
William G. Symmers, Esqs., of Counsei 


KIRLIN, CAMPBELL & KEATING, ESOS., 
Attorneys for intervening plaintiff; 
Baldvin Einarson, Esq., of Counsel 
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THE COURT: Joseph Navigation Corporation 


against Arthur. Henry Chester, Edinburgh Assurance Company, 


Stuyvesant Insurance Co., Treadneedle Assurance Company 


and Ametco Shipping, Inc. 
All parties ready? 


MR. HALLER: Ple‘ntiff ready, your 


EINARSON: Intervening plaintiff readv. 
SYMMERS: Defendants ready. 
COURT: .Call your first witness. 
HALLER: If your Honor please, before 
calling ny first witness, first I should like, if I may, 
to hand up a short supplemental trial memorandun. 
THE COURT: Sure. Counsel, you have 
to understand I never object to being educated. 
MR. HALLE: Theak vou, your Honor. 
I should like to offer in evidence -- would 
your Honor care for any brief opening statement? I 
assume from the pretrial order and memos your Honor 
is generally familiar with the case. 
I would like to offer in evidence as 
Plaintiff's Exhibit 1 a cory of the stipulation embodied 
in the pretrial order. 


THE COUDT: 


3 
MR. HALLER: On the copy which is marked 
Plaintiff's Exhibit 1 for identification I have wnder- 
lined the portions of the stipulation upon which we are 


relying. It was part of our stipulation that the 


to contest their materiality and relevance. 
THE COURT: You object to this in view 
of the fact -- 


MR. SYMMERS: I think the entire stipulated 


facts that are moved should be made part of the record. 

THE COURT: That's the way it is going 
to come in. But you object to it in view of the 
fact that there is underlining. 

MR. SYMMERS: No, your Honor, that just 
shows I'm relying on that too, and I'm relying on the 
rest which he didn't underline. It's a verv brief 
Statement. 

THE COURT: All right. 

MR. SYMMERS: It is stipulated. 

TUE COURT: I understand that. But you 
object to that nart because there is underlining. 

I will accept it in evidence and ignore the underlining. 
All riqht. 


£ “NMERS + Thank vou, vour Honor. 


facts were stipulated subject to the right of any party 
i 


enicineanalt wot grea ns ee ee eummmntneenenareiaeaamanineimasneeeanni 
4 - ie a 


Lf 
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THE COURT: So both of vou have it in. 

MR. HALLER: It's simply that I adopted 
this device for convenience, your Honor, so that if I 
should have to argue that some of the facts here are 
not relevant, I would not be deemed to have waived it 
by having offered the whole thing in evidence. 


THE COURT: Oh, absolutely not. I have 


no intention of letting you waive any possible thing 


like that. 


All right. Mark it in evidence. 
(Plaintiff's Exhibit 1 was received in 
evidence. ) 
MR. HALLER: I should now like to offer 
in evidence, your Honor, the insurance policy of Stuyve- 
sant Insurance Company, No. NH69-101, as our Exhibit 2. 


This policy is referred to in the stipulation of facts 


| 
| 
| 
| 
| 
| 


as being representative of the various policies, all 


eee Eee Kara aNSREN SNES 


of which are in substantially the same form. 


——— 


THE COURT: Counsel, do vou agree that 
all of the policies are in substantially the same form? 


MR. SYMMERS: Yes, your Honor. 


THE COURT: Do you ebject to this particu- 


lar document being received? 


MR. SYMMERS: No, your Honor. 


Sa irs seamen meeaicnimmenaammantiaa 
pr untlincorsomanstlioncenyaanmenernersnearn anata 
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THE COURT: Okay. 
MR. SYMMERS: Except for anvthing that 


is in the policy -- 


THE COURT: All right. You don't have 


to argue the case yet. Don't worry about it. 
(Plaintiff's Exhibit 2 was received in 
evidence. ) 
MR. HALLER: I should like to offer your 
Honor, as Plaintiff's Exhibit 3, a cony of interrogatories 
which were propounded by the plaintiff to the defendants an 
of the defendant's answers. 
THE COURT: Were those filed pursuant to 
the rules? 


MR. HALLER: Yes, your Honor. 


THE COURT: Surely. We will take it 
in evidence as an aid to the court. 

“UR. SYMMERS: Your Honor, may we have a 
stipulation that all the interrogatories and answers 
and requests are part of the record in this case so we 
don't have to qo through all that. 


THE COURT: My question is, were they 


MR, SYMMERS: If they are filed. They 


should have been. 


aonec Pa. tr ON resent A Se CON mJ sete 
nase teeter RRO PIC RI RAEI SPORE 
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THE COURT: If they are not filed, you're 
all in trouble. All right. We are taking it as 
an aid to the court. 

(Plaintiff's Exhibit 3 was received in 

evidence. ) 

MR. HALLER: * should like to offer, your 
Honor, as Plaintiff's Exhibit. 4 a copy of plaintiff's 
requests for production of documents addressed tc the 
defendants and of defendants’ response thereto, in- 
cluding Exhibit A and Exhibit B attached to this 
response, 

THE COURT: This also is filed? 

MR. HALLER: I know that our request was 
filed. I assume Mr. Symmers' office had his response 
filed. 


THE COURT: All right. We will take 


it as an aid to the court. Mark it in evidence. 


(Plaintiff's Exhibit 4 was received in 

evidence. ) 

MR. HALLER: I should like to offer in 
evidence as Plaintiff's Exhibit 5 a conv of the deposi- 
tion of Niels “rik Ladefoged, taken by defendants pur- 
suant to notice on January 8, 1974, 


As in the case of the stinulation of facts, 


. er sia 0 iii 
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your Honor, I have underlined -- 

THE COURT: What you are interested in? 

MR. HALLER: -- what I'm interested in 
in the minutes of this deposition. 

THE COURT: Believe it or not, though, 
in order for me to understand the entire thing, I'm 
going to read the entixe thing. 


MR. HALLER: Of course. I appreciate 


THE COURT: Do vou object. 

MR. SYMMERS: No objection. 

THE COURT: Received in evidence. 

(Plaintiff's Exhibit 5 was received in 
evidence. ) 


MR. HALLER: I should like now to offer 


as Plaintiff's Exhibit 6, your Honor, the deck log 


ef the steamship Joseph H for the relevant period of 
time, an original exhibit that was marked for identifi- 
cation at the deposition which uas just been marked. 

THF COURT: Objection? 

MR. SYMMERS: No objection. 

THE COURT: Okay. 

(Plaintiff's Exhinit 6 was received in evi- 


dence. ) 


8 

MR. HALLER: I should like to offer, 
your Fonor, as Plaintiff's Exhibit 7 a chart bearing 
the number 1219, which was marked for identification 
as Defendant's Exhibit L2 at the deposition which was 
marked a moment ago. 

THE COURT: .. That chart being a chart of 
certain waters, is that correct? 

MR. HALLER: That's correct. I will 


read the title of the chart just so the record will iden- 


tity ie. 

THE COURT: Sure. 

MR. HALLER: The main title of the chart 
is "Father Point to Quebec." 

THE COURT: Counsel, you don't object, 
I'm sure -- that chart is slightly torn -- to the 
clerk putting some Scotch tape on it so that it doesn't 


get torn any more. 


Do you object to it? Do you object to 


MR. HALLER: No, your Honor, I would have 
done it myself hut I didn't want to be tampering with 
original documents. 

THE COURT: All right. Don't worry 


about it. 


MR. SYMMERS: No objection. 
(Plaintiff's Exhibit 7 was received in 
evidence.) 
MR. HALLER: I should like to offer as 
Plaintiff's Exhibit 8 a chart numbered 1710, the main. 
title of which is "Bersimis River to Ile Du Bic," which 
had previously been marked as Defendants' Fxhibit L3 
at the deposition of Mr. Ladefoged. 
THE COURT: Do you object? 
MR. SYMMERS: No objection. 
(Plaintiff's Exhibit 8 was received in 
evidence. ) 
MR. HALLER: If I may, vour Honor, I should 
like to call Mr. Nicola Stamatiadi as a witness. 
Mr. Stamatiadi. 


NICOLA STAMATIAD tI, called asa 


witness by plaintiff, being first duly sworn, 


testified as follows: 
DIRECT EXAMINATION 
BY MR. HALLER: 

fe) Mr. Stamatiadi, where dc you reside? 

A I reside at 2746 East llth Street, Brooklyn, 
New York. 


9 What is your occupation? 
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A I'm a superintendent engineer for a steam- 
ship company in New York. 

0 What is the name of the steamship company 
by which you are now employed? 


A Amership Agency, Inc., 1 State Street Plaza, 


New York. 


What are your duties in your present occupa- 


My duties is the upkeep of the engineering 


department for the upkeep of the fleet, the coordination 


of repairs and purchase of materials and so on. 
Q You speak of the fleet. How much of a 
fleet does Amership operate? 
A At the present time we have eight ships. 
Q What type of vessels are they generally? 
They are four tankers and four bulk carriers. 


How long have you been employed by Amer- 


A About four years. 

.@) In ee ons were you a member of the 
crew of the vessel Joseph II? 

A Yes, sir. 


a) Will you please te)l us briefly what vour 


backaqround, vour training and education hae been? 
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A I went to the engineering school in Italv; 


then I sailed as junior third, second, chief engineer 


up to 1968, and then after this last ship -- 
THE COURT: What's the last ship? 
THE WITNESS: The Joseph H. 
THE COURT: All right. 

A -- I came and worked ashore. I went to 
work for the shipvards until 1971 and then I came to 
work with Amership. 

Q What shipyards did you work for? 

A I worked with Bethlehem Steel in Baltimore, 
I worked with Maryland Shipbuilding & Dry Dock Company 
in Baltimore and again with Bethlehem Steel in Sparrow's 
Point, Baltimore again. 

THE COURT: Hold on just for a second. 
(Discussion off the record.) 

‘@) While you were working for Bethlehem what 
typs of work did you do, what were your duties? 

A On the first shipyard I was outside machinist, 
on the second shipyard by Bethlehem Steel I was on the 
trial and delivery of the new constructions. Trial 
and deliveries means we had to test all the equipment 
that went on board the ship ever since they were installed, 


and then prepare everything, the enqines, tried and 
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everything, and deliver the ship to the Navy and to the 
new owners. Sometimes we Aeeheis ships to the Navy, 
sometimes to private shipowners. 

fe) How iong aid you go to sea as an engineer- 
inq officer before you started working for the shipyard? 

A About 13 years. 

Q During that period did you work up through 
various grades of engineers? 

A Yes, sir. 

Q Before sailing on the Joseph li had you had 
experience sailing as a chief engineer on a cargo vessel? 


A Yes, sir. 


fe) Do you remember when you joined the Joseph 


THE COURT: Did you have a card with a 
rating from the Coast Guard for chief engineer? 

THE WITNESS: No, sir. I can't have that. 
I can't have an American license until I become a 
citizen, and I'm getting my citizenship now. 

THE COURT: All right. 

THE WITNESS: This vear. 

THE COURT: All right. 


In 1968 what licenses, if any, did you 
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A Italian and Liberian, steam and motor, 
for any horsepower. 
Q As a chief engineer? 


Chief engineer. 


s 


Q Can you tell us when you joined the Joseph 


H as chief engineer? 

A I joined the Joseph H in Montreal, I think 
it was on September. The exact date I don't remember. 
It was towards the end of September, 1968. 

Q It's been stipulated, I think, that the strand- 
ing that is involved in this case occurred on October 
3rd. Do you remember about how many davs before that 
vou joined the vessel? 

A I'd say about during the last week of -- 
the last day of September, the 28th or 29th, I went to 
Montreal and I went straight to the ship from the 
airport. I took a taxi and I went to the ship at the 
address that was given to me in New York. 


fe) After you joined the vessel did the vessel 


A No, we were waiting for crew people to come 
and the balance of the stores. 
r@) Did she eventually sail? 


A Yes. We sailed, I believe, on the -- 


=e 
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2 October lst. 
3 Q From Montreal did the vessel then proceed 


down the St. Lawrence? 


{ 
| A Yes, sir. 


Q When you first joined the vessel as chief 


enqineer,did you check over the equipment in the en- 
gineering department of the vessel? 
9 i A Yes, I made the superficial inspection 
of the machinery with the other chief engineer. 


We checked the lubricants, the water and the bunkers 


that was on the ship. Then i took over from the 


other fellow. 


14 fe) Did you meet the master when you joined 


the vessel? 


A Yes. 


(9) Do you remember the master's name? 


18 A iis name I don't remember. I remember 
he was American citizen from South America. 


0 Does the name Carlos Cabezas ring a bill 


A Maybe that's his name. I don't remember 


exactly his name, Mr. Haller. 
fa) Can you describe in general what the condi- 


tion of the vessel wes when vou made vour first in- 


28 


l dha Stmatiadi-direct 15 

2 svection? 

3 A For the si 

4 | MR. SYMMERS: I object, vour Honor, to 

5 the form of that question. There's no evidence that 

6 | he inspected anvthing. 

7 THE COURT: He inspected the engine de- 

8 | partment. That's what he's testified to. That's 

9 1 what vou are asking Jor? 

10 | MR. HALLER: Yes. 

1} Q Did you -- 

12 | THE COURT: Describe, if you will, in what 

13. || condition the engine department of the vessel was 

14 when vou went through your, to use your term, | 

15 superficial inspection. | 
THE WITNESS: Superficial inspection, 

i? | your Honor, you do an inspection, looking at machinery | 

18 that is there as is. For the age of that ship it 

19 | looked that it was kept fairly decent. 


20 9) While the vessel was outbound in the St. 
21 Lawrence River did en incident occur in which you 
suffered an injurv? 
A Yes, sir. 


‘@] Will you tell us where the vessel was and 


s & & RB 


how that came about? 


18 
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A We were anchored off one island. I don't 


remember the name of the island. While we were going 


down to the St. Lawrence River the ship's main circulating 
pump started to knock, so I advised the captain that 

we have to stop the engines and find a suitable place, 
because in the river is plentv current and the ship 

will drift. 

So I asked him to find a place to anchor 
the shin and we look at the circulating pump and repair 
it and then proceed on to our vovage, which he did. 

fa) Was some work then done on the circulating 
pump? 

A Yes, aS soon as we anchored we stopped 
the engine, we open up the main circulating pump, the 
crankcase, and look at the bearings and we wanted to 
lift -=- to look at the rotating element, the rotor. 
The pump cover, we want to lift that up, and while 
we were pulling that up with the chain fall, a sling 
that was holding the chain fall broke and it hit me in 
the head. 

fa) What became of you as a result of that 


hit on the head? 


A After that they took me, so I was told the 


next day -- they took me up to my room and they gave 
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2 me first-aid treatment, they stitched my wounds, and 
3 I came to the next day, late the next dav, the after- 
4 noon. 4 
5 0 The next day when you came to what was the 
6 position of the ship? 
7 A Well, the position of the shin I couldn't 
8 | ell vou'one place from the other in the ocean. We 
? were at the island, very close to shore, and I was | 
10 | told the next day by the captain that the ship, while 
11 I was out, they had the pump repaired. 
12 MR. SYMMERS: I object, vour Honor. 
13 That's what he was told by the captain. 
14 THE COURT: All right. You move to 
15 strike that, counselor? 
16 MR. SYMMERS: I move to strike. 
7 THE COURT: All ficht. 
18 a) I don't mean to ask you what the captain 
19 told you, Mr. Stamatiadi. 
20 THE COURT: Motion granted. 
21 (9) What was the condition of the ship as vou 
ee observed it after you recovered consciousness the day 
a3 after your injury? 
2A A che was grounded and I went. down into the 
25 
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shell plating and then there were leal:s from the fuel 
oil settling tank. The oil was coming into the 
engine room. 

Then we went and took soundings on all the Le. 
double bottom tanks and we found that most of them, 
they were all leaking and filling up. 

After that we tried to keep up the pumping 
into the cargo holds, which the captain wanted the 
cargo holds to be pumped continuously hecause 
they were taking water. 

So we did that up to a certain point until 
we had problems with the boilers, because the boilers 
were leaking. We tried to repair one boiler. We 
expanded several tubes and we put it back in line and 
then, after a while, a few hours, started leaking 
again. 

We had these boiler problems ever since we 
had them, almost every day, constantly. We dic the 
best we could eo keep up the steam so we could use 
the pumps to pump fuel up. 

THE COURT: - How long were you on the 
ship before this happened? 


THE WITNESS: Before this hapnened, 28th, 


29th, 30th -= about one week. 


b> 
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fe) I take it that the pumps that are used 


to pump out the bilges are powered by steam, is 


that right? 
A Yes, sir. 


Q And you need steam from the ship's boilers to 


power them? 


A Yes. 
Q You described the trouble you had with the 
boilers. Had you had any trouble of that sort with 


the boilers before this grounding? 

A No. 

fe) Had the boilers functioned properly before 
the grounding? 

A Yes. 

(9) Did you run into any trouble with the fuel 
after the grounding? 

A Yes, we have plenty problems with that because 
we were trying to transfer oil to fill up the settling 
tanks and all the tanks that we had oil, they were all 
leaking, and I presume they were all filled un. 

THE COURT: Don't presume, 

‘@) You don't have to presume. 

I want to explain a little bit about the 


lavout of the ship. What were the tanks where you 


te 
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normally carried your main supply of fuel oil? 


A Only fuel oil. 
THE COURT: Where were thev? 
THE WITNESS: In the bottom of the vessel. 
THE COURT: All right. What were they 
made of? 
THE WITNESS: What they were made of? 
Steel. 
Q Were they the double bottom of the vessel? 
A Yes, sir. 
(@) Used for fuel tanks, right? 
A Fuel tanks. 
9) In order to make the fuel available for use 
in the engine you mentioned a settling tank. What 
is- that function? 4 
A We transfer -- we have a transfer pump. 


We pick up the oil from the double bottom tanks 
and then we put it in one of the settling tanks, which 
is empty. From there, as the second settling tank 
becomes empty, we change over and we use this oil 
constantly. 

0 After the grounding did you find anvthing 


unusual about the oil when it was transferred into 


the settling tanks? 


a F&F & & 


34 


dha Stamatiadi-direct 21 

A Yes. 

Q Tell us about that. 

A It was all water in there. We were filling 
up the settling tank and 80 per cent of it was water 
because the water-was in the bottom, the oil was all 
floating on top. 

@) Had you had any water in the oil in the 
settling tanks before this grounding? 

A No. We have on the settling tanl:s -- 
we have drain cocks that every time when the ship 
bunkers, they always give you -=- there is alwavs water v" 
in the oil; verv little amount, maybe half per cent or 
something like that. That's why you drain it from 
these tanks. 

But this time, when we were transferring 
oil, we tried from everv time to transfer oil, 


and all of then was the same, We were pumping the 


: 2 


oil in and instead of oil, was all water, and the 
drain line was only a half-inch line, and the filling 
line was about two and a half inches. 

a) Before the stranding had vou had any 
problem of leakage in the bilges of the vessel? 


A Not from external sources, no. Only from 


the glands of the pump. But this is routine. 


to 
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fe) What was the condition of the ship's steering 


gear after the grounding? 


A After the grounding she was jammed up. 
She wouldn't go either way. And there was damage 
in the electric starter, the line starter. It was 


burned up, probably because -=- 
THE COURT: No. 
a) Never mind the "because." 
Before the grounding had there heen any- 
thing wrong with the operation of the steering gear. 
A No. 
‘e) Let me show you a book which has been 
marked Plaintiff's Exhibit 9 for identification. 


Can you identify that? 


A That's the engine log book. 
0 Was that -- 
THE COURT: That's the engine log for the 


Joseph H during this period, is that correct? 


THE WITNESS: Yes, sir. 

THI COURT: I assume vou object to it? 
MR. SYMMERS: May I see it, vour Ilonor? 
THE COURT: Sure. 

MR. SYMMERS: If it's the one I was shown 


before. 


36 


1 dhrf 1 Stamatiadi-direct =) 
2 MR. HALLER: Yes. 

3 THE COURT: I'11 tell you what -- 

4 MR. SYMMERS: No objection. 

5 THE COURT: Okay. Mark it. 

8 (Plaintiff's Exhibit 9 received in 

7 evidence.) | | 
8 THE COURT: You have never seen it before? | 
3 MR. SYMMERS: I've seen it. There is nothing in 
10 | Lt. 
ll THE COURT: That is argument. That will be es 
12 | from the record, too. 

13 MR. SYMMERS: Strike that. That is off the record. 

4 | Q During the time that you were chief engineer of 

15 || the vessel, was that log kept by you? | 
16 | A Yes. | 
17 Q Would you please refer to the date of October | 
18 | 3, 1968. Is there an entry there which reads, "Both P/S | 
19 fuel day tanks contain a great amount of sea water draining | 
20 || same constantly"? | 
21 | Do you find that entry? 
a | MR. HALLER: Your Honor, could I stand beside | 
23 | the witness? I might help. 

aA | THE COURT: Sure. Point it out to him. 

25 A Yes, that's the settling tank that was leaking. 


37 
aGhrft 2 Stamatiadi-direct 24 


THE COURT: What “c:2 P/S stand for? 
THE WITNESS: Por. at.d starboard. 

Q That entry refers to day tanks. 

A It is the settling tanks. 


Q Those are the settling tanks. Did you make that 


A Yes. 

Q Does that entry descripe the condition you have 
mentioned a few moments ago, about water in the fuel oil 
and the settling tanks? 

A Yes. 

THE COURT: Yes or no. 
THE WITNESS: Yes, sir. 
THE COURT: I'm sorry, I didn't hear you. 

Q After that, would you please read this entry 
after the word "constantly"? 

A "Also leaking through rivets" -- 

Q i Gon't think -—- 

THE COURT: We have got to make this clear. 
I will read it, and if I need help, you are going to help 
me, all right? 

"Also oil leaking through rivets. Port fuel 


oil day tank bulkhead"; is that correct? 


THE WITNESS: Yes, sir. 


RN 
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THE COURT: Do you want the rest of it read? 
MR. HALLER: No, sir. 


THE COURT: Okay. 


9 Did you observe the conditions described in that 
entry? 

A Yes, sir. 

Q Did those conditions exist before the grounding? 

A No. 

Q On the next page, I find an entry, October 3rd. 


Is that a continuation of the sentence? 

A "Bulkheads heavily buckled." 

Q So that this adds to the previous statement, "Oil 
tank bulkhead heavily buckled. Noticed various dents 
in starboard side of engine room side shell plates." 

Did you observe tiose conditions on October 

3rd? 

A Yes, sir. 

Q Had there been any conditions like that that you 
had observed before the grounding? 

A No. 

Q I refer to an entry just below that, "0900, port 
boiler backfires through registers from P/S" -- 


A Port and starboard furnaces. 


Q "-j- furnaces, due to water presence in fuel oil 


| 
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2 and leaks in boiler tubes. Unable to operate soot blowers 
3 due to leaks in supply line." 
4 Is that also an entry that you maije? 
5 | A Yes, sir. 
6 QO Did you observe those conditions -- 
7 } A Yes, sir. 
8 Q -- on the vessel? | 
9 Had those conditions existed before the grounding? | 
10 } A No, sir. 
11 | Q Could you read the entry which begins after the | 
12 date October 4th on this same page? It begins with No. 
13 pert. 
4 | A "No. 2 port, No. 3 center, No. 3 starboard, 
15 No. 4 port, No. 5 -- No. 4 and 5 port, No. 5 starboard, | 
16 | No. 6 double bottom tanks leaking and are under pressure." | 
17 | That means -- 
18 THE COURT: Just read it now. We will get to what 
19 it means. 
20 | A "Open up starboard boiler, tested same and found 
21 \ 64 tubes leaking. Started to expand same and plug 
22 | one tube, which was busted. Pumping out No. 1, No. 2 | 
23 | port and No. 3 and 4 starboard cargo holds hbilges continuous1y." 
24 | Q You also made those entries? | 
25 A Yes, sir. a 
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2 | Q And the condition of the various double bottom | 
3 | tanks, as you observed it, was that condition as described | 
4 | in these entries? 
5 | A Yes. | 
6 | Q Had you found any*hing before the stranding to | 
7 | indicate that the double bottom tanks were leaking or that 
| they were under pressure? | 
, | A No, sir. | 
# ] Q Can you describe for us general'ty what procedures | 
1 | or efforts were used to get the vesse’ off the strand? | 
e oO There was Canadian salvage tugboats and they | 
& were trying to pull the ship off. Then they used the | 
” | vessel's anchors, they dropped the anchors down and tried | 
15 to pull the ship, and also helping with the windlass, we jave 
16 | them steam and they were trying to heave up with the shir's 7 
7 | windlass to make the ship move. | 
18 | After several efforts, they did it like that when 
19 | the tide was high. They were pulling and at the same time 
mo they were lifting with the anchor and the ship was free. 
- .@] Was the ship eventually gotten off the strand? 
= A When the ship was off the strand they moved it | 
7 | and they kept it there until the divers had a good look | 
m | underneath, their own divers. The salvage boat had two 
% | divers on the ship. 

| 
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MR.SYMMERS: Move to strike the answer as not 


responsive, your Honor. 


Q 


Q 


where she 


A 


0 


A 


Q 


under her 


A 


Q 


A 


Don't tell us about what somebody else did. 

THE COURT: It is not responsive. 

Did the ship eventualiy get under way from the plac 
had stranded? 

Yes. 

Did the ship get under way under her own power? 

No, 3ir, she was towed. 

Was she in a condition which she could operate 


own power? 


No, sir. 
What was the first place that she was towed to? 


I don't remember the name of the place. It was a 


small little -- we call it Port of Refuge, where the -- 


the salvage -- 


Q 


THE COURT: No, no. 


She went to a small port of refuge. In our stipu- 


lated facts there is a reference to the Port of Tadoussac. 


| 
where they put the ship over there because they were afraid | 
| 
| 


Was that the Port of refuge, if you recall? 


A 


| 
It might have been. I don't remember. | 


How long did the ship stay at that first Pert of 
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2 | A Several days. 
3 | Q What activities were carried out there? | 
4 ! A There the salvage people had subcontracted other 
5 | people to bring small ships alongside and discharge part | 

: 6 | of our cargo to lighten up the ship and clear the way 

7 || in the cargo holds. | 
8 | .@) From Tadoussac was the vessel then moved to -- | 

, 9 | A When that operation was completed, they instal] 
10 | portable -- extra portable pumps, the salvage people, 
1] | in every cargo hold. And they put their own men to operate 
12 | these pumps and stand by them, and they were -- they | 
13 | started to tow the ship from there to Quebec. They put 
14 this as an extra measure so they don't lose the ship and 
15 | the cargo and us with it. 
16 || Q Did the ship then eventually arrive back in Quebec? : 
7 | A Yes, sir. | » 
18 | (9) How long did you stay with the ship after she | 
19 arrived back in Quebec? | 
20 | A About five, six months I stayed there, either till 
21 | March or April. | 
ve THE COURT: Do you want a moment, counsel, to check | 

| 

23 | your notes? | 
2A MR. HALLER: If I can take about two or three - 
a | | 


| minutes. 
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THE COURT: Sure. We will take five minutes. 
(Recess.) 
@) Was the ship ever drydocked at Quebec after you 
got back to Quebec while you were there? 
A No, sir. | 
(@) Was any more cargo discharged? 
A In Quebec? No, sir. | 


was discharged from the ship, right? 


in the jury box. 


Q 


a 


1@) 
condition 


A 


[ think, after it got back to Quebec, right? 


Wait a second. 


THE COURT: At some point the cargo 


THE WITNESS: Before Quebec. 


THE COURT: Before Quebec? 


THE WITNESS: Yes. 


That was at Port of Refuge? 


Port of Refuge, yes. 


THE COURT: Counsel, come on up. Take your space 


You have got to hear it. 


You say you stayed with the ship for several months), 


THE COURT: He said five months, right? 
THE WITNESS: Five, six, I don't recall exactly. 
THE COURT: Okay. 


Did you make any further observation of 
of the ship during «hat period? 


| 


Yes, sir. 


9 
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Q Tell us what you observed? | 
| 
A Well, it was evident when the ship was unlightened, | 


when they took off the cargo, you could see on the outside 


more easily that she had sustained damage to her shell 


plating. | 
THE COURT: There were setups, is that correct? | 

THE WITNESS: Setups. 
Q Did you observe any damage from the inside? | 


Did you go through the inside of the vessel? 

A The inside of the vessel only in the engine room 
and boiler. 

Q Did you observe anything as to damage to shell 


plating in that area? 


A Yes, sir. 


Q What did you observe? 


A Well, the shell plating was all buckled and 


indented, pushed in. 


THE COURT: That's what a setup is, right? 


THE WITNESS: Setup. And some of the frames. 


THE COURT: 


The frames were also? 


THE WITNESS: Yes, sir. 


Q What was done about pumping after you got 


back to Quebec? 


A Well, the salvage people, they maintained separate 
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crew, pumping constantly the cargo holds and the engine 
room themselves. 
THE COURT: Was anyone pumping the bilges? 


THE WITNESS: I beg your pardon? 


THE COURT: Was anyone pumping the bilges? 
THE WITNESS: Yes, they were pumping all the cargo 


holds, all the time, and they were also pumping the engine 


room. 

THE COURT: Okay. 

THE WITNESS: Because our pumps were not operative. 

Q Have you had the experience, Mr. Stamatiadi -- 

THE COURT: Wait a second, counselor. 

MR. HALLER: I'm sorry. 

THE COURT: You said that your pumps were not 
operative. 


THE WITNESS: We didn't have steam. 

THE COURT: Okay. Wait a second. It was your 
job to make sure that those pumps were in operation, right? 

THE WITNESS: Yes, sir. 

THE COURT: And you couldn't make them operate? 

THE WITNESS: And I had no way to fix the boilers 


the way they were. 


THE COURT: Okay. Fine. 


QO In your work, Mr. Stamatiadi, have you had experien¢te 
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in estimating repair costs of steel vessels? 

A Yes, sir. 

Q Tell us a littie what experience you have had 
in that area. 

A Well, when I was working in the shipyard I 
was a ship superintendent with Maryland Drydock -- 

THE COURT: Maryland Drydock: is that correct? 

THE WITNESS: Yes, sir, Maryland Shipbuilding and 
Drydock Company. In there every time I had done the repairs 
of one ship, I had to compile a folder and set with the 
estimator and the owner's representative to settle the 
accounts. 

Now, in my present job, I do the same thing. 7 
do the owner's work in settling all the repairs that we have.! 

THE COURT: Do you do what is called marine 
surveys now? 

THE WITNESS: Yes, sir. 

MR. SYMMERS: Your Honor, I think, so the record 
will be clear, he says his present work includes that. 
think the question was what was his experience up to the 
time -- 

THE COURT: Yes, I understand. I recognize that. 


MR. HALLER: I wanted both before and since and 


I think we have got it. 
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Q On the basis of your observation of the vessel 
at Quebec, and on the basis of your experience in estimating 
repair costs, can you arrive at any estimate as to the 
approximate costs that would have been involved in restoring 


that vessel to the condition in which she had been in before 


this stranding? 


A This is -- yes, you could, but to be certain, you 
had to look at the vessel in drydock. I could say, I 
could swear, as I saw from what I saw in the reports of 
the divers, that that ship she couldn't pull off with less 
than $600 to $700 in repair costs. 

If you like, I will detail them down as I saw 
them then. Very easy. 

Q But that is -- 

THE COURT: Go ahead. Detail them. 

THE WITNESS: First of all, the divers on the 
they made, they had indentation on the shell plating in 
the bottom, the keel plates. 

THE COURT: That's the outside plating? 

THE WITNESS: All the bottom. Then taking into 
consideration the damage to the side, the bottom plates 
and their internals would have extended to better than 300 
tons or very close to 300 tons. 300 tons of steel, only 


the steelwork,and in those days the rate for steel was 


Fevers ete 
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about 70 cents per ton -- per pound. 300 tons it would have 


cost around $450,000 just for the steel renewal in the 
bottoms. 


Now, if they, the internals, were effected, 


the internal renewal of internals in the way of double 
bottoms and things like that, that part becomes more 


expensive. It doesn't take the 79 cents flat rate. They 


might charge you a dollar and a half or more. 
Now -- 


THE COURT: When you talk about internals, I 


know what they are, all right. I just want you to describe 


it for the record. What is the internals. 


THE WITNESS: Internals means the the swas 


frames, 
bulkheads, all the supporting elements of a double bottom 


tank or any other tank. This is the internal structure, 


the frames, bulkheads, swash bulkheads, divisional 


bulkheads and things like that. 


THE COURT: If you were a complete landlubber, 


which you are not, how would you describe it in terms of 
a building? Would they be the I beams that go up tc make 
a building? 

THE WITNESS: Yes. 


THE COURT: Okay. Go ahead. 


You mentioned double bottom tanks. Are the 
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double bottom tanks structurally a part of the vessel itself? 

A Yes, sir. 

Q In ocher words, a layman might think of a tank, 
che tank would be separate and installed? 

A No. This is the -- the hull of the ship, double- 
bottom tanks. it is on all the cargo ships they have that 
besides for storing fuel, ballast, whatever they want to 
use them for. On top of it they made such to give a 
safety factor to the operation of the ship in case she 
gets some accident, you don't damage your cargo. 


THE COURT: Actually it is like two hulls. 


THE WITNESS: Right. 


THE COURT: One big ship and one littler ship 


that is put in on top, right? 
THE WITNESS: Right. 
THE COURT: Then you have a space in between the 
two of them and then you have what you call your double 
hottom, right? 


THE WITNESS: Double bottom. 


THE COURT: Okay. Is that correct? 


WITNESS: Yes, sir. 
the internals included the various frames 
and bulkheads? 


A Yes, sir. 
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Q That is the internal structure of the vessel and 
including the tanks? 

A Yes, sir. 

Q Did you have anything further to say in response 
to the Court's question detailing the bases of your 
estimate? 

A Yes, very good. To renew the steelwork alone it 
would have exceeded $400,000. Then to clean and gas-free, 
to enable the people to put fire, oxygen, to cut off all the 
damaged steel and to install new ones, you have to gas-~ 
free those tanks, which were all from fuel oil. To gas-free 
those tanks it would have added easy another $50,000. 

Then apart from that you had to repair the boilers, 


several valves that they were cracked. One main suction 


valve in the engine room was cracked. That had to he re eweal, 


The boiler -- 
THE COURT: Wait a second. You 
THE WITNESS: Cracked. 
THE COURT: Cracked. 
THE WITNESS: Cracked. And the boiler repairs, 


taking that they would have needed 50 per cent retubing, 


let's say, and possibly to repair the frames, which they were| 


affected inside. That would have been in those days 


another easy, easy $60,000. Then you had the side shell 


| 


| 
| 
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7 | plating, which you couldn't determine how much it was until 
3 || you see the ship in drydock. But easy, from what I saw in 
4 || the engine room alone, ycu had another $100,000 worth of steel- 
5 | work only in that area there. 
6 Q Mr. Stamatiadi, while you were with the vessel, 


I tell us how much personal contact you had with the 


| 
| 
| 
8 } vessel, tell us how much personal contact you had with the | 
9 | captain? | | 
10 1 A Well, I saw the man two, three times a day. 
11 Q Did you discuss ships business with him, that | 
12 is, your duties and so on? | 
13 A Yes. Well, we discussed the ship's business. | 
| | 
14 | He doesn't bother me with my duties, he never comes in. 
15 : The only thing we get together with to talk about the ship's 
16 business, the speed that he wants going down, the oil that 
17 | we have on board, thi.igs like that. 
18 Q Did you have various contact with him after the 
grounding? 


A Yes, sir. | 


And during the salvage operation? 


A Yes, sir. 


Q You did sail, I presume, with quite a number of 


different ship masters, have you not? 


A 


Yes, sir. 


6 


1 
‘ 
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Q Did Captain Cabezas appear to you to know his 
business? 

A I would say so, yes. 


THE COURT: Did you hear the answer, counsel? 
"I would say so, yes." 

MR. SYMMERS: Yes, sir. 

THE COURT: All right. 

Q Did he appear to be suffering from any physical 
disability as far as you could observe? 

MR. SYMMERS: I object, your Honor. 

He is not a doctor. 

THE COURT: I will permit it. Believe it or not, 
lay people can recognize some of these things. Go ahead. 
Tell me. 

THE WITNESS: No, I didn't see no physical 
defects that he might have suffered. 

Q At one time after you got back to Quebec, he left 
the vessel and went to the hospital, do you recall that? 
A Yes. 

THE COURT: Is that part of the stipulated 
facts? 

MR. HALLER: Yes, your Honor. 

MR. SYMMERS: He died on the 24th of cancer. 


THE COURT: That's what I thought. 
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2 | QO While you met him and spoke with him and talked 
| 


with him, did he talk coherently? 


4 | A Yes. Coherently, you mean normal? 


5 |i THE COURT: Normally, yes. 


Did he make sense when he talked? 
Yes. 


Q And did he appear to be confused or disoriented? 


A No. 
e i 16) Did he ever complain to you during -- let's take 


the voyage from the time you joined the ship until the ground+ 


ing. Did he ever complain to you or mention to you that he 


wasn't feeling well? 


A No. 


Or that -- 


Q 
He was a big, huge, healthy man. 
About how old did he appear to be? 


I would say he was in his very late 


was a big man. Strong, tall. 


20 | MR. HALLER: You may examine. 
CROSS EXAMINATION 


BY MR. SYMMERS: 


(@) Mr. Stamatiadi, tell us how you happened to be 


hired on the Joseph H. 


es Fs = 8 


A How? I had signed off another ship, the 


4] 
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Pochtca. Then after I had the leave out, I 


wanted to go to work again. And I was looking for a ship. 
And the usual place we were using in those days was the 
union, a Greek shipping union, on 8th Avenue. 8th Avenue, 
yes. 

Q 8th Avenue? 

A 8th Avenue. 

Q Then what happened? 

A And I went in there and I asked him if they 
have any ship, Then one day while I was there this com»iny 
here they called and they needed a chief engineer, so they 
sent me to the office. And I went there, we agreed on the 
wages, and I went. 

Q Did you meet a Captain Parnell on board the ship 
after the stranding? 

A Captain who? 

(@) Captain George Parnell from the United States 
Salvage Association. 

A I don't remember. 

Q You never talked to Mr. Parnell about the 
damage to the ship? 

A I talked to a lot of people. 


Q I'm talking about the day after the stranding. 


The day after the strarding? 
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Q 


A 


Q 


aboard? 


A 
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Yes, some people came aboard, right? 


Yes. 


Did the tug captain, the salvage master, come 


Yes, 


Did Mr. Parnell come aboard, do you remember 


I don't remember his name, if it was Parnell 


or somebody else. 


Q 


Do you remember the name of the tug captain? 


was your uncle who had something to do with 


the ownership of the Joseph H? 


A 


Q 


My uncle? 

Your uncle. 

I have nobody, no uncles, no relations. 
In your country, Icaly, Greece, wherever. 
Yes? 


You speak of a family friend sometimes as an 


No, sir. 


You never told Captain Parnell that you had an 


uncle who was connected with the company and that is how 


you got the job? 


56 


1 adnvft 21 Stamatiadi-cross 43 
2 A NO, i224 
3 Q In what capacity did you serve on this previ 


i ship that you said, the Pochtca? 

5 A Chief engineer. The Pochtca. 

6 Q What flag was that? 

7 A Liberian. 

. Q That was Liberian? Was that manned with a 


first, second and third assistant engineer? 


10 A Yes. 
” 
L] Q Did they hold Liberian licenses on that ship? 
12 A No. 
13 Q Did they have any licenses? 
\4 A My first assistant engineer, he was Gree) 


15 He had a second assistant engineer's license. My tw 
16 third engineers, they were all firemen, which I trained 
7 them, and made them to oilers, and then I gave them a 


18 job to engineers because they couldn't get licensed 


19 | personnel, and I kept them there for a long time, five 
20 years. 
2) THE COURT: What kind of a ship was this? 


T-2 tanker. 


THE WITNESS: 
23) Q Is it customary in your experience on these 
Liberian flag ships to waive the rights for licenses fox 


junior engineers, assistant engineers? 
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A It is not, counselor, but a man like me, for 


instance, if the office for any given reason can't obtain 


a licensed man, then I'm given the option either to try 


to cope with the situation and help in any way I can, 
or leave the ship. 
Q That is what the option was that was given you 
by the owner? 
A Yes, sir. 
Q When you joined the Joseph H, did you talk with 
the previous chief engineer? 
A Yes, while we were checking out fuel in the 
engine room, 
Q When did he sign off? 
A Well <-- 
THE COURT: When? 
THE WITNESS: The day that I joined the vessel 
he joined off. 
That was the 28th of September? 
Roughly that day, yes, sir. 
19697 
"68. 
‘69. 


Did you make any entries in this logbook prior 


to September 28th? 
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Yes. 
How did that happen? 
I copied from the workbook of the engine 
Q From the workbook of the engine room? 
A He had this logbook, I think 
out a few days before. Up to that day 


Then from the workbook of the 


Do you speak Spanish? 
A Yes. 

Q I show you the entry for the 
Coulda you read that? Was that made by 
your previous engineer? 

That is not my handwriting. 


What does it say? 


He said that he had the leak in th 


2 furnace of his boiler, and that there 
team on board to repair that, and a surveyor, appa 
ie class surveyor, to attend to these rep: 
0) Do you know whether those repairs were deferre: 
Jater time? 
A No, sir. 
Q You don't know or were they? 


I don't know if they were carried out 


ho 


22 
23 
2A 
25 
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But I know one thing, when I joined the ship there was 
no leaks in the boilers. 

THE COURT: The record should reflect that 
the witness read aloud the entry in the logbook which 
obviously was in Spanish. 

Let me see that. 

MR. SYMMERS: There is no particular significance 
to that. It is just something I saw there today for the 
first time. I just wanted to know what it was. 

THE COURT: How is your Spanish, counselor? 

MR. SYMMERS: My Spanish isn't very good. 

THE COURT: Mr. Witness, translate the entry 
for the 16th. 

THE WITNESS: The surveyor decided that -- 

THE COURT: The witness is now reading it in 
Spanish. 

THE WITNESS: Now, the surveyor decided that 
the machineshop came back and removed the air blower 
and that they don't bring it back until it is repaired. 

THE COURT: What is the last part? 

THE WITNESS: Tried, test tried ashore, 
the air blower. This means test tried ashore. 


THE COURT: Tested on the shore. All right. 


THE WITNESS: My Spanish is good. This handwritin 
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is Chinese. Excuse me. People write different ways. 


can't read this -- 


THE COURT: I understand. Did you hear the 
comment, counselor? 

MR. HALLER: No, I didn't. 

THE COURT: He said my Spanish is good but 
his handwriting is Chinese. All right. 

Is this the first time,counselor, you have 
opportunity to look at this book? 

MR. SYMMERS: I have only seen a file copy. 
The excerpts for the relevant days. I didn't go back 
here. 

THE COURT: You didn't. Do you want an ¢pport: 
to look at it? 

MR. SYMMERS: I would like to,if I may. 


THE COURT: I think you ought to. There is a 


couple of entries in there which might be important <o 


Mr. Haller, how is your Spanish? 
MR. HALLER: Nonexistent, your Honor. 
MR. SYMMERS: Your Honor, the logbook is in 


evidence. 


; COURT: I'm well aware of it. I'm well aware 


SYMMERS: If I may offer a translation of 
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it later. 

THE COURT: No, I'm going to suggest that you 
two guys get together and get yourself a translator so you 
can agree upon it and go through it. 

Do you have someone, either one of you, from 
your office, who might be able to translate for you? 

MR. HALLER: I'm quite sure we have got someone 
in the office who could do a reasonable job, not a4 
professional job. 

THE COURT: I'm not talking about a certified 
copy. I just think that counsel is entitled to go through 
it in the language that he knows, a reasonable job. 

I will tell you what, how much longer do you 
intend to be with this witness? 

MR. SYMMERS: Ten minutes, 15 minutes. 

THE COURT: All right. After this witness is 
finished, the two of you owe Mr. Haller, you can call 
somebody from your office who can translate reasonably, 
go dutch treat to lunch and figure out what is in that 
h ok. Okay? 

MR. HALLER: Yes, your Honor. I think -- 


THE COURT: By the way, that's not an order. 


If you don't want to have lunch with Mr. Symmers, I'm quite 


sure since I know the two of you are well acquainted, 
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it wouldn't be bad. 
Let's see if we can finish up with this 
witness and then we will take an extended lunch hour. 
MR. HALLER: Very good, your Honor. 
THE COURT: All right? 
Q You made some estimates, Mr. Stamatiadi, ard 


you say you are an expert in that field and you worked 


for Maryland Shipbuilding and Drydock Company? 


A Yes. 
Q And what was your capacity there? 
Ship's superintendent. 
Ship's superintendent. 
That was not an estimator. 
A I had to be a little better than the estimator 
because the estimator -- 
Q That's not an estimator, right? 
Of course not. 
Who was your immediate superior? 


He was the general manager of production. 


General manager of production? 


Of production. 
What was his name? 
His name? I think it was Mr. Barret. 


How long did you work there? 
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A How long? A year and some months, 15, 16 months, 
i don't know. 

Q When did you leave? 

A I leave the -- in 1970. 


Q So you worked there after the stranding, not 


before; you had no experience in that shipyard prior to 


the stranding? 
A No, not in that -- No, wait a minute. Maryland? 
I went 'in "68. Bethlehem was ‘70. 
Q What caused you to stay -- 
THE COURT: Wait a second. You don't have the 
answer. The answer is no, you didn't work for that -- 
THE WITNESS: Outfit before the stranding, no. 
THE COURT: All right. 
Q How many days were you at Montreal before 
the ship sailed? 
A Two, three days, three, four days. 
Q I think I heard you counting from the 28th. 
Is it the 28th? 
The 29th? Four days, three, four days. 


Three or four days. She sailed on October lst, 


The lst. 


Did you talk to Mr. Eacalakis before you joined 
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the ship? 
A Yes, he is the one who hired me. 


Q He is the one who hired you. 


When did you meet Mr. Halpern? 


In Canada, when I arrive on the ship. 


When you arrived on the ship he was up there? 
} 


A Yes, sir. 

Q What was the name of the first engineer or the 
first assistant as we call him? 

A The names I don't recall them, sir. The 


nationality, one was Mexican, the other was Sicilian, 


and the other one, I think, was from Honduras, the enginee 
Q You took over as chief engineer about the 25¢! 


or around there? 


A Yes, sir. 
Q And the previous chief engineer left? 
Left. 


The previous second assistant or third 


The second. 

The second. 

Is that what you call second engineer? 
Second engineer. 


Which we would call first assistant? 
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A Yes, sir. 
MR. SYMMERS: That is the European way of calling 
it, a little different, your Honor. 
THE COURT: I know. Believe it or not I have 
tried enough admiralty cases to figure it out. 
Q What was the name of your assistant engineer, 
first assistant? 
4 I don't remember the name, sir. 
Q Did you ever see a license that he held as an -- 
in any capacity as an engineering officer? 
A I don't know. I haven't asked for it. 
1@) Did you know whether or not he had one? 
A No. 


Q When this ship was headed for this island, 


Bic Island on the night of the 2nd of October, you had 


already been hit on the head; is that right? 
A No, sir. I was hit on the head after the ship 
stopped. We notified the captain -- 
Q You didn't understand my question? 
THE COURT: No. 
You had some engine trouble, didn't you? 
A Yes, and we stopped. 


Q So you stopped,because you had engine trouble, 


to do repairs? 


een 
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2 A I stopped to repair, right. 
3 | Q That was the night of the 2nd? 
4 | A ‘Then I had the accident. 
5 | Q Then you had an accident? 
6 | A Right. 
7 Q The stranding occurred on the early morning 
8 of the 3rd? 
9 | B Yes, sir. 
10 | Q So you were not even conscious, and you certainly 
11 | were not on duty, when that stranding occurred? 

I 
12 A No, sir. 
13 | Q Is that correct? 
14 | A Yes, sir. 
15 | Q What about the chief officer, Mr. Ladefoged, 
16 was he on watch on the morning of the 3rd? 
7 | hs 

{| 
18 Q If you know. 

1} 
19 A No, sir. He would come off watch in the morning. 
2 | He would come off watch at 6:00 o'clock. Because he 
21 was doing with the captain six and eight, like I was doin 
22 with the second. My second engineer with another engineer, 
23 | they had the first watch midnight to 6:00, noon to 6:00, 
24 ' and we, me and the other engineer and the captain, had 

i 
v5) | the 6:00 to 12:00 watch. 
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Q All right. On the 6:00 to 12:00 watch, the 
other engineer was on watch anyway, then, even despite 
the fact that you were incapacitated? 

A Yes, sir. 

Q I think your testimony was that you didn't 
get up and about until the following afternoon; that 
“wuld be the afternoon of the 3rd of October, right? 
A Yes, sir. 

Q So from the time you had your head injury 
until the next afternoon you don't know what went on 
on that ship? 


A No. But<- 


Q You don't know whether there was any trouble 
in the engine room or whether the -- your assistant 
engineer was able to carry out orders properly, 
efficiently or whether the ship responded or anything 
like that, do you? 

A Oh, yes. 


Q You don't; you weren't there, were you? 


A It makes no difference. 


Q You were -- 


A Hold on, counselor. For everything that is 


done in an engine room, it is recorded in the book. 


Q Where is the hook? 


— SL LLL ESSERE TENSORS ASSN 
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A In the workbook of the 2nd. No, no, all the 
maneuvers of that -- all the maneuvers, if anything 
would have gone wrong, they would have been recorded in 
that book. 
THE COURT: Which is the logbook. 
THE WITNESS: Which is the logbook. 
THE COURT: And also Plaintiff's Exhibit No. 
MR. SYMMERS: 9. 
Q You testified about a fantastic amount of money 
it was going to cost to repair the ship as a result -- 
THE COURT: Do you object? 
MR. HALLER: Well, I think fantastic -- 
THE COURT: Do you want the word fantastic 
removed from the question? 
MR. HALLER: I'm sure the witness didn't use 
the word. 
Q You have thrown out the figure oi four hundred 
some thousand dollars here and a hundred thousand dollars 


here. What is the total of the figures you came up with: 


A I would say close to $700,000 to put that ship 


back in class. If you put everything together, if you 
give me time, I'll draft you up a survey, and I'll 
draft you up.a repair specification and then you have a --~ 


Q I didn't ask you that. 
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All right. 
You have answered my question. 
On the basis -- 
THE COURT: No. 
You never saw that ship in drydock, did you? 
A No. 
Q You never saw that ship with its cargo out of 


the holds except for 250 tons out of 2,000 some tons, right? | 


A Yes, sir. 

Q You don't know what previous damage had been 
done to that ship by prior accidents, do you? 

A No, sir. 

Q Do you know whether or not you had any holes in 
the side that were covered by cement boxes? 

A No, sir. 


Q You didn't know that. But you are making 


an estimate on the assumption of putting that ship back 


together like a new ship regardless of what may have 
caused her condition to be at the time you observed her; 
is that right? 
A Correct. 
THE COURT: Anything else? 


MR. SYMMERS: I don't have anything else, your 
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THE COURT: Counsel? 


MR. HALLER: I don't have any redirect, 


your Honor. 

THE COURT: All right. Fine. 

MR. HALLER: Subject to going through this 
Spanish exercise after lunch, I'm ready to rest. 


THE COURT: All right. I want you to go through 


the Spanish exercise first, because unfortunately neither 
of you appear to be that fluent in Spanish and once upon 
a time when I used to teach -- 

MR. SYMMERS: You used to reach Spanish? I had 
a feeling. 

THE COURT: Yes. So if you are going to offer 
that whole book in evidence, you know, both of you, 


I assume, that I'm compulsive about reading everything 


that comes in. I'm going to read it. But I think you 


ought to take a look at it first. All right? It is now 
ten minutes past 12:00. To give you an opportunity to 
get your interpreter up and all the rest of it, let's 
suggest that we resume at 2:00 o'clock. 

MR. HALLER: Thank you, your Honor. 


THE COURT: All right. That gives you enough 


You ere excused. 
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Off the record. 


THE COURT: 


(Discussion off the record.) 


THE COURT: Gentlemen, yov have the afternoon 


off. I will see you tomorrow at 10:00 a.m.) 


(Ad journed.) 
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(Resumed.) 

THE COURT: Gentlemen, did you go through the 
logbook ye$terday? 

MR. SYMMERS: Yes, your Honor. 

MR. HALLER: Your Honor, I made an attempt throuch 
a colleague in the office who speaks fairly good Spanish 
to decipher the entries in the engine log that 
we spoke of yesterday, particularly the September 17th 
entry and days following. I had great difficulty because 
the writing is rather poor and there are abbreviations 
used of technical terms, however Mr. Symmers and I 
have both noted that on the corresponding dates in the deck 
log there are entries dealing with what is quite obviously 
precisely the same subject matter, for example, the 
entry in the deck log -- 

THE COURT: Coes everybody agree that the deck 
log can be marked in evidence? 


MR. HALLER: It is in evidence, your Honor. 


THE COURT: The deck log is? 

MR. HALLER: Yes, this has been marked Plaintiff's 
Exhibit 6. 

THE COURT: All right. 

MR. HALLER: I had not offered the engine log 
really for the purpose of covering these entries, its 
materiality seemed to me to be with respect to the entries 
made by the witness, Mr. Stamatiadi, and my own feeling 
in view is that entries on repairs and so on made up in 
Milwaukee are irrelevant in the case. If the Court would 
permit me to do so, I would prefer simply to refer the Court 


to the corresponding entries in the deck log which from 


the limited study I have been able to make of the engine 


log entries reflecting occurrences he has described in 
Spanish in the engine log. 

THE COURT: Now, sir, have you had a chance to 
look through this? 

MR. SYMMERS: Yes, your Honor, I do think it is 
sort of peripheral, a side issue that could be important 
in connection to damages if we ever got to that point 
because it shows that there are linking tubes and other 
air pockets and things in Milwaukee and things that were 
to be repaired. 


It would only be important to show that the ship, 
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what kind of condition it was in if you got to the question 
of damages, we don't need to rely on it for our defenses 
in this case. 

THE COURT: I understand, but do you object to me 
receiving this translation even though it is not certified 
It is not for my benefit, counselor. 

MR. SYMMERS: If the Latin should become relevant 
in post-trial briefing, I am sure that Mr. Haller and I 
can agree on a translation, your Honor, and submit it to 
you. 

THE COURT: Counsel, you have been extremely 
quiet. 


MR. EINARSON: I go along with Mr. Haller. 


MR. HALLER: I should make clear I have not offered| 


a translation as such, your Honor, I have simply referred 
to the existing entries in the deck log which appear to be 
roughly a translation of the engine log. | 

THE COURT: At this point then, counselor, you 
would rest, is that correct? 

MR. HALLER: Yes, your Honor. 

THE COURT: Call your first witness. 

MR. SYMMERS: Your Honor, I would move right now 
for dismissal of the complaint under Rule 4l(b). Your 


Honor, may I be heard on that? 


| 
| 


ie emer 


THE COURT: Sure, go ahead. 
MR. SYMMERS: Your Honor, this is an action on 
a marine insurance policy which covers perils of the sea, 


which means a fortuitous accidental loss, it covers, in 


owner or the manager of the vessel has exercised due diligenc 
to provide a seaworthy vessel. 

Now, in this case under plaintiff's own sub- 
missions of evidence, stipulation of facts, and without my 


even offering anything at this time yet as to other admission 


addition, negligence of masters and mariners providing the 7 
| 
| 


and answers to interrogatories, the undisputed facts are 
that this ship was permitted by the owner to go to sea in 
violation of applicable Liberian law with only one licensed 
deck officer apart from the master, and that licensed 

deck officer sailed as chief officer although he held 


nothing but a third mate's ticket issued to him by the 


Liberian Government. These two men stood alternate six- 
hour watches, also in violation not only of Liberian 
law but the maritime customs, safety laws of United 
States, all of these are in conformance. 

It is compulsory in a ship of this type and size 
under Liberian law, which is stipulated in the pretrial 
stipulation, that there must be three licensed deck officers 


in addition to the master standing alternate four-hour 
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watches. The captain does not stand watches. In this 
case, the captain and the licensed third mate acting as 
chief officers tood six-hour watches. Similarly, in the 
engine room you heard the chief engineer testify yesterday, 


if my recollection is correct, that he stood six-hour 


watches. That in and of itself, undermanning of a vessel | 
is under Supreme Court cases, State Court of Appeals 


cases, Second Circuit cases per se unseaworthiness. 


| 
| 
{ 
| 
That is our strongest, most positive and irrefutable 


point. We have other defenses. It is stipulated, for | 
example, that this ship went to sea with an inoperable 
radar, an indispensable aid to navigation over the past 


25 years. It had no gyro compass, it had one magnetic 


compass in the wheelhouse, another one upstairs somewhere, 
it had a fathometer from which, when you are navigating 
in shallow waters, you can tell where you are by 
consulting the chart, but that didn't work and wasn't 
used, no effort to put it in commission, no effort to put 
the radar in commission. 

So you not only had an undermanned vessel making 


it unseaworthy, but you had a vessel that did not even 


have normal essential aids to navigation which are 
doubly necessary when you have an inadequate crew. 


THE COURT: Is there anything else? 
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MR. SYMMERS: Yes, your Honor, the auestion of 
the owner's knowledge or the manager's knowledge. Plaintiff | 
has offered no evidence here as to how this vessel went 


aground except that by deposition of the so-called chief 


officer who was allegedly asleep at the time of the grounding, 
he had been up all night taking care of the chief engineer | 
who had a hole in his head from having been hit trying to | 
repair the machinery, and you have the evidence of the chief | 
engineer who was unconscious during all this period, 

so you have two fellows that don't know nothing and they are 
their two witnesses. 

They have not offered in evidence the deposition 

of Mr. Halpern, the owner of the ship, he owned 80 or | 


90 per cent of the ship, he was the president of the company, 


it was a one-man, one ship company, his mother was the 
other 10 per cent shareholder. 

Mr. Halpern was in Montreal on the 28th of September 
when these men were taken aboard the ship. There are many 
other facets of the case that are in the stipulation. 

Five of the officers left this ship in Montreal and even 


before they got to Montreal, on the way up to Milwaukee 


refer to it, I won't count on it for the purpose of this 


| 
| 
| 
| 
| 
| 
and coming back again, that's not in evidence so I won't | 
| 


motion, they still had this two-man system with the six-hour 
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Your Honor, I think we could cut this thing right 


down without having to decide whether radar is or is not a 


requisite under the T.J. Hooper case which is a fascinating 


question which the Court of Appeals has indicated twice what 
the law is going to be, hasn't yet been decided because no 
case has come up, but the law is, "Yes, you damn well --" 
excuse my language, “better have radar, if you have got 
radar you better have it in operating condition." 

You don't need radar on an antique ship, it is 
built pefore the days of radar just like an aircraft case, 
if you are flying DeHavilands or something, World War 1 
vintage, you don't need the modern things that a new jet 
has on it, but building a ship and operating a ship 
like this one in days where radar for 25 years has been 
standard equipment and you don't even bother to put in 
condition and have it as an aid, then nothing could be a 
better eye for this vessel than a radar when a guy runs 
into an island right in front of him. 

I think we can cut the Gordian knot here and 
now dismiss this complaint for failure of the plaintiff 
to show any evidence that this was a fortuitous loss and 
that he hasn't shown anything except that it went 


aground. 


THE COURT: In a fog? 

MR. SYMMERS: Ina fog. He has admitted lack of 
radar, he has admitted inoperable radar rather, he has ad- 
mitted inoperable fathometer, he has admitted operating the 
vessel in violation of law. 

Now, when you are guilty of a statutory fault, 
you go even further than that and the law presumes under 
the rule of the Pennsylvania case that you have got to show 
not only that your unseaworthiness did not cause the loss, 
in order that the cause of the loss wasn't just simple 
negligence, you have got to show that it could not have 
caused the loss, but that point even, although it is an 
interesting one and I believe well taken, supported by 
authorities including Supreme Court marine insurance cases, 
need not be dispositive because the dispositive thing 


is failure of the owner, I mean the exclusive dispositive 


point is failure of the owner to properly man and equip 


this vessel for the voyage on which it was intended. 

She was unseaworthy with his privity and without 
the exercises of due diligence on his part. The complaint 
should be dismissed, your Honor. 

THE COURT: I will reserve, call your first 


witness. 


By the way, I assume that you are going to offer 
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the deposition of Mr. Halpern. 


MR. SYMMERS: Yes, your Honor, I was going to do 


that first, Lf I may. 


THE COURT: Please do. Are they premarked, 


counselor? 


MR. SYMMERS: Almost all, if not all of them, are 


premarked, your Honor. We have got quite a few. 


THE COURT: Why don't you go through it and make 


H THE COURT: 


sure that they are marked and then give the clerk a chance 


to copy them down. I want to make a phone call and I 


will be back. 
MR. SYMMERS: Before your Honor recesses, could 
I, before I forget it, move that the entire Ladefoged 
deposition which is plaintiff's deposition Exhibit 5 be 
considered in evidence. 
It was, there was emphasis put 
upon it by your opponent by underlining, the entire thing 
came in. I told you yesterday I am impulsive, I read it 
all. 
! MR. SYMMERS: Thank you. 
| (Recess.) 
MR. EINARSON: Your Honor, would this be a good 
time for the intervening plaintiff to introduce two exhibits 


which constitute the whole case? 


wa 
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THE COURT: Sure. 
MR. EINARSON: I understand there is no objection 
to the admission of the mortgage as Exhibit 1 of intervening 


plaintiff and a supplement of the same mortgage on this 


vessel as Exhibit 2 of intervening plaintiff. 


THE COURT: Any objection? 
MR. HALLER: No objection. 
MR.SYMMERS: No objection. 
THE COURT: Mark them. 


(Intervening Plaintiff's Exhibits 1 and 2 received 


in evidence.) 


THE COURT: Do these ship records get filed 


someplace? 


MR. EINARSON: Yes, with the Deputy Commissioner 


of Maritime Affairs of the Republic of Liberia. They are als 
on file in Berne, Switzerland and in Liberia. 
THE COURT: All right, counselor. 


MR. SYMMERS: If your Honor please, I would like 
to move at this time that the plaintiff's first and second 
set of interrogatories and the defendants' answers and 
supplemental answers be made a part of the record and be 
offered in evidence as well as plaintiff's answers to 
defendants' questions for admission. 


If your Honor please, 


I have marked these, I 
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think, for the Court's convenience I have had the questions 


and answers typed up and consolidated if you would like to 
have them that way. 
THE COURT: Sure. 
MR. SYMMERS: They have been marked K, L and M. 
COURT: Do you object? 
MR. HALLER: I do not object, your Honor. 


However, I do wish to make it clear that I will reserve 


the right to argue against the materiality or relevance of 


any of the matters. 


MR. SYMMERS: I have served copies on opposing 


counsel. 
THE COURT: Fine. 


(Defendants' Exhibits K, L and M received 


in evidence.) 

MR. SYMMERS: Your Honor, I would like to offer 
as Defendants' Exhibit A, the deposition of Mr. Charles 
Murphy of Nova Scotia, radar technician. 

THE COURT: Any objection? 


MR. HALLER: Same position, your Honor. No 


objection but reserving the right to argue against the 


materiality or relevance of the testimony. 
(Defendants' Exhibit A received in 


evidence.) 


1 | ewrf 12 69 
2 MR. SYMMERS: Defendants’ Exhibits A-1 through 
3 i} A212 are a series of photographs identified in Mr. Murphy's 


. | deposition taken under his supervision of the ship and 


an 


also components of the radar. 


6 } THE COURT: -Do you take the same position again? 
7 | MR. HALLER: Yes, your Honor. 
I 
. (Defendants' Exhibits A-1 through A-12 received 
2 4 ? ; 
} in evidence.) 
10 MR. SYMMERS: Your Honor, as Exhibit A-13 I offer 
| 
i | a chart No. 1223 which is also referred to in Mr. Murphy's 
9 || 
12 i deposition, that is Canadian large scale chart of the island. 
| 
3 | MR. HALLER: Same position, your Honor. 
4 | ji 


} (Defendants' Exhibit A-13 received in 


evidence.) 


MR. SYMMERS: If your Honor please, I would like 


to offer a certified copy of the relevant sections 19, 
292 of the Liberian laws as they are certified by the 
Deputy Minister Marine of Liberia. 


MR. HALLER: No objection. 


se MR. SYMMERS: And Exhibit B-1 is a pamphlet 


published by the Liberian Governor by the authority of the 


Maritime Laws of 1969 and B-2, the maritime regulations 


issued pursuant to those laws. 


THE COURT: Do you object? 
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MR. HALLER: No objection to those, your Honor. 
(Defendants' Exhibit B, B-l and B-2 received 

in evidence.) 
MR. SYMMERS: As Exhibit C I offer in evidence, 


your Honor, a crew list of the Joseph H. dated the lst of 


October, 1969, which was marked Defendants' Exhibit L-1l 


for identification in the Ladefoged deposition. 

MR. HALLER: No objection. 

(Defendants' Exhibit C received in 

evidence.) 

MR. SYMMERS: As Defendants' Exhibit D, if your 
Honor please, I would like to offer a document produced by 
the plaintiff at the deposition of Mr. Bacalakis which 
has not been offered in evidence and this is a 
portage bill, it says from September lst to September 30, 
1969, and it says Joseph H, Captain Carlos Cabezas, Master, 
Montreal-Milwaukee-Montreal. 

This, your Honor, shows the men who left the ship 
and the men who replaced them, with one short, I might add, 
and their salaries and so forth. 

MR. HALLER: No objection, but reserve the right 
to challenge the materiality or relevance. 

(Defendants' Exhibit D received in 


evidence.) 
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a crew list dated December 15, 1969 bearing the signature 


of Mr. Ladefoged. 


MR. HALLER: Same objection, your Honor. 


(Defendants' Exhibit E received in 


evidence.) 


MR. SYMMERS: Defendants' Exhibit F, I offer, 


your Honor, the deposition of Mr. Arthur J. Halpern, 


taken by discovery by defendants on October 12, 1973. 


MR. HALLER: Same position, your Honor. 
THE COURT: Mark it in evidence. 
(Defendants! Exhibit F received in 


evidence.) 


MR. SYMMERS: Defendants' Exhibit G, your Honor, 

I offer in evidence and this is the deposition of Mr. George 

Parnell, Captain Parnell of Montreal taken on May 12, 

1973 by defendant. 
THE COURT: The plaintiff was there, right? 

You were present? 

HALLER: 


MR, Yes, your Honor. 


THE COURT: I just wanted to make sure. 


MR.HALLER: No objection, I would like to inquire 


if Mr. Symmers is offering Captain Parnell's report which 


was marked for identification at that deposition. 


MR. SYMMERS: No, I don't offer it. I think 
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it was presented at the deposition and discussed, but 
you didn't offer it in evidence and I didn't. 
MR. HALLER: I am just simply inquiring. 


(Defendants' Exhibit G received in 


evidence.) 
MR. SYMMERS: For Defendants' Exhibit H, your 


Honor, I offer a copy of the license of the chief mate 


Ladefoged which was issued by the Republic of Liberia 


on the 16th of October, 1968, granting him qualified to 
perform the duties of third mate. 

MR. HALLER: No objection. 

(Defendants' Exhibit H received in 


evidence.) 


MR. SYMMERS: If your Honor please, I don't think 
this needs to go in evidence, but your Honor can take 
judicial notice of it. .I will offer it aa Defendants ' 
Exhibit I which is a page from the register of the Bureau 


Veritas, for 1969, 1970, which lists the Joseph H and shows 


her as being equipped with, among other things, radar and 


souncing equipment. 


MR. HALLER: I would object to that as inccmpetent 


and as irrelevant and immaterial. 


MR. SYMMERS: Your Honor, I will offer it for 


identification. withdraw it as an offer of evidence, but 
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your Honor can take judicial notice of it under the new 


rules, as I am sure. 


THE COURT: I am not sure I can. Can we agree on what 


the Bureau Veritas is? Is this a rating? 
MR. HALLER: It is a rating bureau, your Honor. 
MR. SYMMERS: It is a classification society. 
MR. HALLER: I do not question that this is a copy 


of a publication put out by the Bureau Veritas. I object 


to it on the grounds that there is no evidence that 
plaintiff had knowledge of this or that plaintiff procured 
the printing of the entries shown on this, and if this is 
offered, as I presume it is, some proof that there was some 
representation on the plaintiff's part that this ship had 
an operating radar, I submit that there is no proof to tie 


this to the plaintiff in any way. 


MR. SYMMERS: Your Honor, the particular relevance 
of this is that one of the points that the plaintiffs 
have made in presenting their claim is that this ship 
really wasn't equipped with radar and there might be a fine 
legal distinction between a ship that is not equipped with 


radar as compared with one that is equipped with radar 


but the owner does not make it operable. 


MR. HALLER: If that's the only purpose of the 


offer, then it is unnecessary. The evidence is perfectly 
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clear and we make no bones about the fact that this vessel 
had had a radar set on it, that the radar was inoperable. 
The evidence is that it had been inoperable for a substantial | 


period of time, and if that's the only purpose of the offer, | 


then it is unnecessary because those facts are not in 
dispute. 


THE COURT: Do either one of you know when the 


classification was done? 

MR. SYMMERS: Yes, that's in the answers to 
interrogatories, your Honor. They have what is knwon as 
a special survey every four or five years, and that's 


when it is really put on drydock and gets the once over. 


| 
It is like an annual overhaul of an aircraft. This one hadn't 
| 


been done for three years, since 1967, three or four years. 


MR. HALLER: Your Honor, bearing on this point, 


I would invite the Court's attention to this portion of 


the stipulated facts. Joseph H was classified by Bureau 


Veritas for next reclassification special survey, with 


respect to hull and machinery, was due September, 1970. Her 


last drydocking had been October 30, 1968 at New Orleans, 


Louisiana, at which time her class was confirmed. 


September 


3rd to 6th, 1969, she was surveyed by 
a Bureau Veritas surveyor at Milwaukee with respect to 


her hull and her class confirmed. 


On September 21, 1969 
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she was surveyed by a Bureau Veritas surveyor of Milwaukee 
with respect to machinery and her class confirmed, subject 
to the notation that the center furnace not to be fired wnt 


completion of permanent repairs on conclusion of present 


voyage. 


THE COURT: I will take it for what it is worth. 


Mark it in evidence. 


(Defendants' Exhibit I received in 


evidence.) 


MR.SYMMERS: At this time, your Honor, I would 
like to call for production of the two surveys that Mr. 
Haller has mentioned, and offer them in evidence. 


You mentioned the hull survey and a machinery survel. 


THE COURT: Do vou have them? 


MR. HALLER: I don't have them here. We have 


previously produced all Bureau Veritas material. 


in the office? 


MR. HALLER: I do not have an -- what I have is 
the certificate, the classification certificates from which 
this material was derived. 


THE COURT: Would that be sufficient for your 


purpose? 


MR. SYMMERS: No, your Honor. If your Honor 


| 
THE COURT: My question is, do you have them back 
| 
| 
| 
| 
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could get that this whole hull was inspected when they had 
the accident and knocked the hole in the side of the ship, 
the surveyor has to come along, and he says, "Okay, do it 
this way and you stay in class." 

You are actuaily put in class several years before.| 
The same way with the machinery, you have a breakdown. 
They call the surveyor in and they said, as you read 
yesterday, "Take it ashore and have it fixed, and make sure 
it is done right this time, and then I will give you a 
continuance of your class pending your doing better repairs 
in Europe." 

I think that is in the stipulation. 

MR. HALLER: Your Honor, I don't think that the 
stipulated facts imply anything as to the extent of 
the survey, and I make no representation as to the extent 


of the survey performed in Milwaukee. 


I say this was a passage which I drafted and which 


Mr. Symmers and I agreed on and stipulated facts, and we 
made ave lable to him the Bureau Veritas data upon which 
it was based, which I have in my office. I would be glad 
to bring it over this afternoon. 

MR. SYMMERS: If your Honor please, I have one 
final exhibit as Defendants' Exhibit O which I offer in 


evidence if this need be so. It is something on file with 
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2 the Southern District of New York in a case entitled | 

3 | Nicola Stamatiadi against Joseph Navigation Corporation 

4 in 70 Civil 2171, an order of Judge Levet dated January 

5 | 29, 1975 and the recommendation of Magistrate Schreiber, 

6 | I believe, oe January 27, 1975 in which Mr. Stamatiadi | 

7 | entered a judgment against Joseph Navigation Company, 

8 | apparently by default in the sum of $63,750. 

9 | MR. HALLER: No objection. | 

10 THE COURT: All right. Mark it in evidence. 

11 | (Defendants' Exhibit O received in | 

12 evidence.) | 

13 | THE COURT: All right, call your first witness. | 
, 14 | MR. SYMMERS: May I call Captain Hard, your 

| | 

15 I - Honor. 

16 THE COURT: Yes. 

WY) 6 f O ea B2k-8 ANTON HAR D, called as | 

18 a witness by defendants, being first duly sworn, 


DIRECT EXAMINATION 


| 
| 

19 || testified as follows: 
| 


21 | BY MR. SYMMERS: | 
22 ‘@) Captain Hard, where do you live? | 
23 | A 220 Kilburne Road, Garden City, New York. | 
2A | fe) What is your present employment, if any? 
25 I am a member of the faculty of U. S. Merehant 
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Marine Academy, Department of Nautical Science. 

Q What courses do you teach, if any? 

A I teach marine operations, nautical science, 
celestial and terrestrial navigation and assistant courses 
in domestic shipping and the offshore oil industry. 

Q How long have you been teaching at Kings Point? 

A I am completing my third year with the end of this 
school year. 

Q How old are you? 

A 34. 

Q Captain, would you tell us your background exper- 
ience in either the Navy or Merchant Marine, if any? 

A Other than 

THE COURT: No, what is your background. 

THE WITNESS: I ama graduate of the Merchant 
Marine Academy Class of 1962. I sailed beginning as @ 
cadet in 1960, and with the exception of graduate school and 


military service, sailed until 1972 when I joined the 


faculty. I'm a licensed master unlimited tonnage, 


U. S. Merchant Marine. I have a Master's Degree in 
business administration from the Wharton School in the Univerr 
sity of Pennsylvania, majoring in transportation and 

have just completed a Masters of Science Degree at the 


Polytechnic Institute here in New York in transportation 
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engineering. 

@) Have you ever served at sea as an officer in the 
Merchant Marine? 

A Yes, sir, from 1963 through 1972. 

Q In what grades did you serve then? 

A I served in all capacities, all licensed capacities 
in the deck department. 

Q Including master? 

A Not in the U. S. Merchant Marine, but I have re 
as master, yes. 

0 What ship? 

A A ship called the John Crosby, Liberian register. 

Q Captain, this case involves a vessel called the 
Joseph H. which was built in Germany in 1950 and was a 
small dry cargo vessel of 1,845 gross tons with a length 
of 296 feet, a draft, maximum of 17 feet, 10 inches. 
The trade in which this vessel was engaged was Central 
America, New Orleans, east coast of the United States, 


Great Lakes, that area. 


For a vessel traversing the Great Lakes and the 


St. Lawrence River, do you have an opinion as to what 
aids to navigation such vessels should be equipped 


with in order to be seaworthy, in your opinion, and 


by "seaworthy," I mean in all respects fit in the navigation 


or aids department for the type of voyages for which she 
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is intended, mainly rivers, inland waters, coastal waters 
or oceans? 

A I do have an opinion, yes, sir. 

Q What should she be equipped with? 

MR. HALLER: I object to this, your Honor. 
I think this is much too general a subject matter to be 
the subject of opinion testimony. 

THE COURT: You will get it in another way. 
BY. THE) COURT: 

Q Did you ever serve on a vesse. of this type? 

A What do you mean by "tnis type", sir, an ocean- 
going vessel? 

Q Yes. 

A Yes, sir. 

Q Which is like the Joseph H here, I assume? 

A I have never sailed on anything that small. 

19) You never did? 

A Not specifically, no. I believe the smallest 
vessel that I served on as an officer was about 400 feet. 
long, what we call a C-2 in the American Merchant Marine, 
about four or 450 feet long which would be about 100 


feet longer than this vessel. The draft is similar, 


ocean-going, the same type of trade though, ocean-going 


vessel. The general classification begins at 1,000 
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gross tons for an unlimited license. In order to serve 

on an ocean-going vessel, unlimited license is required on 
all vessels of 1,000 gross tons or more. 

MR. HALLER: May I add, your Honor, that I submit 
that the question, the use of the term "seaworthy" is in 
effect calling for a legal conclusion. I have no objection 
to the captain's testifying as to any custom or experience 
he has observed as to what a vessel of this sort have, 
but I don't think he should be permitted to express a leaal 
conclusion as to whether a vessel equipped in such and such 
a way is seaworthy for the purposes of application of an 
insurance policy. 

MR. SYMMERS: May I ask the witness a question, 
your Honor? 

THE COURT: Yes, I will sustain the objection. 
Ask the question. 

BY MR. SYMMERS: 

9 Does it make any difference insofar as aids to 
navigation are concerned whether a ship is 900 feet long 
or 1,000 feet long? 

A Basically, no, sir. 

Q Or 296 feet long? 

A No, sir. 


Q When you are navigating in a fog? 
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A Well, navigation in a fog, it really doesn't make 
any difference how big the vessel is. 

=) What would you consider the essential aids to 
navigation, and I mean mechanical aids rather than the 
personnel for a ship such as this navigating in ordinary 
conditions including fog which occurs at sea, I think you 
can assume from time to time, dense fog? 

A I would consider first the need for magnetic 
compass, one or more, a gyro compass, a radar, fathometer 
or similar echo sounding device, a radio direction finder, 
RDF, suitable compass repeaters and aximuth circles, 
the necessary publications that deal with the use of these 
devices, that would be sufficient. It would be nice to have 
additional electronic aids,if available, and if the voyage 
intended is covered by these navigational aic?, but 


those that I named I would consider minimum requirements. 


i 
| 
| 


0 Would you consider magnetic compass alone sufficient? 


} 


} 


A Not today, no, sir. 
.@) In connection with magnetic compass, what do you 
do or have to do to determine the accuracy of such a 
device? 
Now, I am talking now, let's take specifically 
a Navy type 6 inch standard magnetic compass set ina 


binnacle. 
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A A magnetic compass derives its direct force 
from the magnetic field of earth primarily, but there are 
also magnetic properties in the vessel. The modern vessels 
have electric machinery and other devices which create 
their own magnetic field. The cargo that a vessel carries 
also can have a magnetic field, and the vessel itself, 
due to the way it has been constructed, where it has been 
constructed -- any alterations that it may have undergone-- 
can also have a permanent magnetic field and these various 
magnetic influences will affect the magnetic compass. 

The bearing taken using the magnetic compass is 
not necessarily a true bearing. In addition, I shoulda 
point out that the magnetic pole is not in coincidence with 
the geographic pole upon which navigational charts are 


based, so that there is a difference between tne direction 


of the true magnetic north and the true north to recall its 


variation. Then, on top of that, you have whatever effect 
is being caused by the vessel to deviate from what we call 
magnetic north, so that you have a total magnetic compass 
area in the magnetic compass which is based on variation of 
the place and the deviation of that particular compass due 
to the ship, the cargo, the structures on the vessel -- for 
instance, if the booms are up or down and the position of 


the compass, each compass will have its own deviation 
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2 | depending upon its position on the vessel. 
3 | Q You are saying that there are various factors | 
4 | which will influence in effect the difference between | 
9 || the way the compass points and the true maqnetic north or 
6 } the true north? | 
7 | A Well, the direction read from the compass will 
8 | not necessarily be true. It depends on these factors, | 
9 ! and they must be taken into consiferation when using a | 
10 ! compass. , 
Q The gyro compass you are supposed to get a true | 
3 | reading? | 
13 | A It is designed to point true north under 411 | 
1 
14 conditions. It depends for its accuracy on the proper | 


maintenance, 


on adequate supply of current to the device 


and other mechanical failures that are possible. They must 


also be checked, but maqnetic properties do not affect 
the gyro compass. 
You can have a gyro error, but it can result from 


mechanical difficulties, poor maintenance or electric 


failure. 
Q What is done to determine the variation or deviation 


of a compass so that you knew how to comnensate, if you 


{ 
| are navigating, compensate for whatever the error might be, 
| 


x F&F & SB 


how do you do that? 
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A The variation involved is not as a result of the 
compass. It is a physical fact relative to your position 
on the earth. This is determined by checking with a proper | 
chart which is constructed for this purpose. We can 


determine the variation of the place you are located at. 


The deviation will naturally vary, and this must be checked | 


by first determining what your variation is and then checking} 


with a true bearing, which can be obtained either through 
an azimuth or the celestial body or a range. If you are 
close enough to a physical range, you can determine your 
total compass error, and then by simply comparing the : 
variation of the place with the compass error, the remainder 
is the deviation of the compass. 

Q Whe: is a deviation card? 

A A deviation card is a list of the various 


deviations on different headings which are obtained by 


swinging ship under these conditions where you can compare 


the compass error with the true bearing of a sighted object. 
9) So that on different bearings you may get various 


or different deviations? 


A No, sir, on different headings. The bearing it- 


self, theoretically, if you could turn ina given point 
across a vessel would have to swing in a circle or swing 


at anchor, but the bearing should remain relatively the 
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same, but the heading of the vessel is the determining 
factor. 

Q Is it the practice on merchant vessels to have 
deviation card so that you know what those differences are? 

A Yes, sir, one for each magnetic compass. 

QO Who prepares those cards? 

A These can be prepared by the ship's officers 
which is normally the case, but it could be done by ~- it 
might be done by someone who was hired specifically for 
that. For instance, a compass adjuster might be brought 
aboard the vessel, something of that nature, but a ship's 
officer should be competent in that. 

0 Have you served as a mate? 

A Yes; (Si. 


Q If you were joining a vessel as a mate for 


the first time and you saw that this vessel was equipped wit! 


no compass Other than a magnetic compass, would you consvit 
the deviation -- would you find it necessary or reasonably 
necessary to consult the deviation card on that compass? 

A I would certainly check to see that it had one. 
It wouldn't be necessary to consult it until you actually 
were taking a bearing, and you wished to determine what 
the true bearing was, but I certainly would. 


Q To determine the deviations of the compass, is 


it sufficient to take a bearing going down a river, for 
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example, or do you have to swing the ship? 

A It is sufficient for that heading. Change the 
heading of the vessel and it is not sufficient. If you did 
not have a deviation card, to make one up, you would have to 
swing the ship, yes, sir. 

Q What about radio direction finders, what is done 
to determine if they are operating accurately so that they 
can get proper fixes? 

A Well, radio direction finder, in my opinion, is not, 
a very reliable instrument at all, though it is required 
on American ships by law. It is used as an emergency 
device. It is better than nothing, but it is not a very 
accurate instrument as far as determining the vessel's 
position. It is more an estimated position than an accurate 
position, and in absence of other devices or other means 
it is certainly worth using, but it too is subject to 
conditions which make it inaccurate, such as atmospheric 
conditions, such as the reflective magnetic and radio 
reflective conditions of the vessel. It is subject, to a 
great extent, to the skill of the operator, and even if 
you have ideal conditions, you probably haven't got accuracy 
much closer than two degrees, which is not nearly as good 
as you can get with a visual bearing. 


But you should also swing ship to calibrate 
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88 
an RDF, to check what the deviation ~- I don't mean deviation 
now in the sense of magnetic compass, but what the direction 
factor should be as compared to a true bearing and the 


bearing received through the RDF. You must also take into 


consideration that during hours of twilight, because of 


the atmospheric conditions, the propagation of radio signals 


goes under a great deal of variation. They are not to he 
relied upon. 

There are many things that must be taken.into 
consideration using an RDF, and I would not consider it a 
highly reliable instrument, just to be used when you have 
nothing else. 

@) Thank you Captain, you have answered tne question. 

Going back to compasses, what is a compass 
adjuster? 

A A compass adjuster is someone who is competent 
to take as much of the error out of a compass as possible 
by including cr excluding various magnets in the binnacie 
and providing various soft iron correctors which will he., 
change the magnetic influence on a compass. 

Q Is compass adjusting a profession? 

A Yes, sir, I believe it is. 

Q It is a specialty, isn't it? 


A Yes, sir. 
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: 1 (9) There are people who make their living as compass 

3 | adjusters, that you know of? 

iam | A I don't know that they make a living at it. I 

5 | know they charge a fee for doing it. 

6 | 19) Is there any requirement or is it any requirement 
| 

7 | as far as safe practice is concerned to have a compass 

| checked by an adjuster from time to time, and if so, how 

; frequent? 

10 | A It is a practice to have it checked, I am not 

i | sure how frequentiy. f[ «s.uld assume every year or so. 

i 10) Captain, I am seeing to ask you a hypothetical 

is | question which is as “cllows: 

¥ Will you please assume that a merchant vessel, 

15 the Joseph H, built in 1950 was a dry cargo vessel of 

" 1,845 gross tons, 296 feet long, which sailed from Montreal 

iy | on October 1, 1969 bound on a transatlantic voyage to 

18 | Russia with a cargo of hides. In the deck department, apart 

19 from the master who was licensed, there was only one licensed 

0 | officer who . 1s engaged and acting as the first mate or 

21 first officer, who had been going to sea for 25 years, 

- ! but who possessed no license other than a Liberian 

“3 f third mate's license issued the year before, October, 1968, 

24 and who had joined the ship at Montreal the day before she 

sailed, and wiio had never sailed on the St. Lawrence from 
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Montreal to Quebec before. 


The master and this licensed third mate actir7 


as first mate stood alternate six-hour watches, the master 


from 6:00 to 12:00 and the mate from 12:00 to 6:00. 


Assuming these facts that I have stated, do you 


have an opinion as to whether the Joseph H, apart from any 


statutory requirements, was adequately tanned for safe 


navigation on an intended voyage from Mcntreal down the 


St. Tswrence River to the open sea? 


A I have an opinion, sir. 

Q What is your opinion? 

A I would consider that inadequate. 

Q What would you consider would be necessary and 


required apart from the statute? 
a would require a minimum of three werch 

standing officers, both in the eng room and on deck, 

1] Is that customary practice in the Merciha:nt 

A Yes, sir, it is. 

0 Is that not only customary in the United States 


Merchant Marine but in other countries, 


so far as you know? 


A Yes, sir. 
Q And the Liberian ship of which you were the 
master, is that what you had on board? 


A Unfortunately not. I refused to make the voyage, 


arine:? 
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ro 


but that was the requirement. 


3 | 1) The owner in that case ordered you to take 

4 i the voyage without the necessary complement that you wanted? 

5 | A Yes, sir. | 

6 } fe) And you refused to take it? | 
| | 

7 i A Yes, sir. 

ee 


MR. SYMMERS: No further questions. 


Q ii 
os THE COURT: Do you want a couple of minutes to look) 


1 
| 
over your notes? 


11 i MR. HALLER: I don't think so, your Honor. 
CROSS EXAMINATION 
x 13 | BY MR. HALLER: 

ie / Q Captain, how long all told did you sail as 
| master? 
16 | A I served for approximately two months, sir. 


7 | Q I believe you have testified that, this may not 


be your exact words, but you testified as I understood 


it that 


it is possible, while under way, where you have 
a known landmark or range which you can refer to to 
check the deviation of a magnetic compass against that known 
direction, i¢ that correct? 


A That is correct, yes, sir. 


Q You will forgive me if I don't use very good 


Ss. & 8 & 


technical language in this. 
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: 1 A Yes, sir. | 
| 
3 ! Q On a voyage from up the St. Lawrence and through | 
4 the Lakes and up to Milwaukee and back, have you made | 
5 } voyages through chose routes? | 
6 | A No, sir. | 
| 
7 1 Q You are generally tamiliar with the geography | 
8 | of that area as it appears on a map, I assume? | 
9 A Yes, sir. | 
10 Q In the course of a voyage such as that, would it : 
be true to say that the vessel would have to assume many | 
le | different headings and pass many different checkpoints going | 
13 through locks, going through canals, going across lakes | 
14 and so on? 
15 | A What do you mean by "checkpoints," sir? | 
Q Would there be many occasions on a voyage like | 
i } this when it would be possible on a given heading to check | 
\ | 
18 a magnetic compass bearing against a known, an observ- 
19 | able checkpoint? | 
20 | A Yes, sir. 
21 QO Would it be possible for a competent navigating 
oe | officer, during the course of such a voyage, to observe 
23 | what deviation there was in its magnetic compass 
2A | on various different headings? 
25 | A Yes, sir. 
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HALLER: May I take just a moment, your Honor. 
COURT: : Sure. 
MR. HALLER: ie further questions, your Honor. 
MR. SYMMERS: May I ask a few? 
THE -COURT= Surely. 
REDIRECT EXAMINATION 
BY MR. SYMMERS: 
Q Captain, I am now looking at Plaintiff's Exhibit 
6 which is the deck log on the Joseph H for October 2nd, 
and at 12:30, the entry is,pilot left at pilot stat:ion; 
12:35, departure, proceeding with slow speed due to 
engine repair; 1600, overcast, good visibility, slight 
drizzle, smooth sea; 1600, altered course to 073 degrees 


true? 


May I ask your opinion. vo you ‘et a true bearing 


from a magnetic compass? 

A Not directly, no, sir, you have to take into con- 
sideration variation and deviation. 

Q From 1600 to 1630, lifeboat drill, both boats 
swung and all crew members instructed in their duties. 
Is it customery when there is a lifeboat drill for the 
master to be in attendance? 

A It is customary for the master to have the 


conn of the vessel. 
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He has the conn of the vessel during lifeboat 


Yes, sir. 
Why is that, because the mates are taking care of 
their boat stations? 

A This will depend on the individual vessel and the 
complement of personnel. It varies from ship to ship. 

They also vary according to company policy. Generally for 

a drill, the master will be on the bridge, the watch officer 
who is stationed, whose duty is to relieve the watch, and 
the master will have direct supervision of the entire onera- 
tion of the vessel, the drill and the conn. 

Q So if the master has been on watch from 6:06! 
12:00 and 1600 is 4:00 o'clock in the afternoon, he 

ound, is that right? 
MR. HALLER: Objection, your Honor. 
THE COU"T: Yes. Sustained. 

Q Now, Captain, I am reading from the log, pilot 
left at 12:30 on the 2nd of October and the log shows that 
at 0000, so I take it it is at midnight? 

A Yes, sir. 

(@) For the entry of October 3rd anchored at 
entrance to BIC channel. 


A May I ask a question, sir? Was that 12:30 midnight 


co 
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@) It is at 0000, and the next entry starts off at 
0400. | 

A You had referred to a 12:30 entry. Was that on 
a 2400 clock? 

Q The 12:30 entry was for October 2nd. This is later| 


this comes on in the beginning of the entry for October 3rd. ; 
A Yes, sir. 

Q In a period from 12:30 to midnight, if the evidence 
is as I submit to you, ask you to assume it is, this vessel's 
position marked in the chart by either the captain or the chie 
officer was a quarter of a mile away from where they actually 
were. Would you say there was something wrong, either with 
the navigator or with the equipment or both? 

A A quarter of a mile in close waters is a con- 
siderable distance. In navigation, Misawa are relative. 
A quarter of a mile on theopen sea is not of any concern. 

A quarter of a mile in Ambrose Channel is. In a river, 
I would say that a quarter of a mile is significant 


and that should certainly not have been allowed or should 


have been noticed immediately. 


.@) Is it customary for masters to stand watch? 
A No, sir. 


| 
@) Why is that? 


A The master is the overall supervisor of the 
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vessel. He is the commanding officer. He is on cali at 
all times, and he should be fully alert or at least as near 
so as possible. There are times,of course, when you 

call the master out of his sleep but he is on call at ali 
times, and if he has the added responsibility, in addition 
to all the other responsibilities that he has, of standing 
a watch, this is fatiguing. It also requires him to be on 


the bridge at all times, which means he can't be adequately 


supervising the rest of the vessel because it is customary, 


and I believe mandatory, that the watch officer not 
leave his watch position until relieved by either hicher 
authority or competent authority. 

6) What about the requirement for lookouts in a 
fog, do you know anything about that? 

A Yes, sir, you are required in any period of 
restricted visibility including hours of darkness to have 
competent lookout. 

0 Whereabouts? 

A It is customary to have them as low and as far 
forward as possible, which generally means in the eyes 
of the vessel on the forecastle, although in poor weather 
it is the practice to bring him up where he will not be 
physically in danger, perhaps on the wing of the bridge or 


the flying bridge. 


. 
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Q You mention the eye of the vessel. Is radar another 


eye particularly in fog for a vessel? 

A Yes, sir, in a little different sense, but it is 
your greatest asset in fog. 

(@) Is it a more farseeing eye than the eye of a 
human being in the forecastle in a dense fog? 

A Yes. 

(9) How far can it see an object say 180 feet high and 
a mile long? 

A It will depend on the capabiility of the radar 
and the design of sight. But generally it can see from the 
antenna to the horizon. 

(9) Wou.d you say more than fi miles? 

A Yes, sir. 

MR. SYMMERS: That's all, your Honor. 
RECROSS EXAMINATION 
BY MR. HALLER: 

(9) Is the adjective "true" applied to a heading 
statei in degrees, a word which has a well recognized meaning 
among navigators? 

A I am not sure I understand your question, sir. 

@) Let me put it this way. If I were to read to you 


the heading "073 decrees true," would you have any doubt 
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as to what "true" meant in that sense? 

A No, sir. 

Q And that would mean geographical, that is the 
heading in reference to geographical north, would it not? 

A 63), sits 

Q To convert from geographical north, that is true 
heading, to the heading which the helmsman presumably will 
try to keep on a magnetic compass, I take it, you must make 
a correction for magnetic variation first or at least it 
doesn't have to be in that order, but to go from the true 
heading to your compass heading you have to make allowance 
for magnetic variation and for compass deviation, is that 
correct? 

A Yes, sir. 

QO Is it customary for navigators in considering 

headings they are navigating to take into account 

true heading and compass heading? 

A Definitely. 

0 So, an entry in a log of 73 degrees true, would 


that, aS a course, assuming thet is a course to be steered, 


would that necessarily imply to any competent navigator 


that he should apply such variation and deviation as necessar 
to derive a compass headiryg which, when steered, will give 


him a true track of 73 degrees? 
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A I‘m sorry, sir, would you repeat the question? 
(@) Is it common practice to enter headings in logs 
in terms of true variation or true heading? 
A Yes, sir. 


0 Could a difference of one quarter of a mile on 


the observed position of a vessel at anchor over a period of 


several hours be attributed to dragging anchor as a 
possibility? 
A It is a possibility, yes, sir. 


MR. HALLER: I have no further questions, your 


THE COURT: All right, you are excused. 

THE COURT: Mr. Symmers, how many more witnesses 
do you have? 

MR. SYMMERS: That's all, your Honor. 

THE COURT: Do both sides rest? 

MR. HALLER: I rest, your Honor, yes. 

THE CONRT: Mr. Symmers, do you rest? 

MR. SYMMERS: Yes. 

THE COURT: Take a couple of minutes and talk 
among yourseivss. See if you want a briefing scheduled 
and tell me what kind of briefing schedule you want. 

(Recess. )j 


(In chambers.) 
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THE COURT: A rohing room conference was held 


and it was agreed among the parties that they would have 


the opportunity to submit fact memeranda one week after the 


receipt of the transcript. There will be a further oppor- 


tunity of one week during which they would have the 
opportunity to reply to the fact memoranda; is that correct, 
gentlemen? 

MR. SYMMERS: Yes, your Honor. 

MR. HALLER: Yes, your Honor. 

MR. EINARSON: Yes, your Honor. 

THE COURT: That is also agreeable to the Court. 

The record is closed. 

(Time noted 12:00 o'clock noon.) 


(Adjourned.) 
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UNITED STATES DISTRICT COURT, 


SoutHErRN Disrrict or New York. 


—_ Oo 
JosePpH Navication Corp., 


Plaintiff, 
against 


ArtHur Henry Cuester, ef al., 


Dejcndants, 
and 


AmeEtTco SuHippine Ince., 


Intervening Plaintiff. 


72 Civ, 391 


Sa | eee 
Appearances: 


Hill, Betts & Nash, Esqs., Attorneys for Plaintiff, By: 
Benjamin KE. Haller, Esq., Of Counsel. 

Kirlin, Campbell & Keating, Esqs., Aiturneys for In- 
tervening Plaintiff, By: Baldvin Einarson, Esq., Of 
Counsel. 

Symmers, Fish & Warner, Esqs., Attorneys for Defend- 
ants, By: William G. Symmers, Esq., Of Counsel. 


Kevin Toomas Durry, D.J.: 


This is an action on a marine insurance policy to re- 
cover for the constructive total loss of the insured vessel, 
the Joseph H, which was owned by the plaintiff corpora- 
tion and insured by the defendants. The intervening 
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plaintiff claims that a certain amount of any such re- 
covery should be paid to it since it held a mortgage on 
the vessel. 

Plaintiff Joseph Navigation Corp. was organized under 
the laws of Liberia in October 1968 by Arthur J. Halpern 
and his mother Mrs. Evelyn Halpern, for the purpose of 
acquiring title to a cargo vessel to be named the Joseph 
H. The vessel was built in Geimany in 1950 and was a 
small dry cargo ship registered under the Liberian flag. 
The vessel was purchased by the Joseph Navigation Corp. 
on November 1, 1960 for $147,500, which was financed 
in part by a loan from the intervening plaintiff, Ametco 
Shipping, Inc., and secured by a preferred ship mortgage 
in the principal sum of $107,500. The rest of the pur- 
chase price of the vessel was obtained by a $40,000 un- 
secured loan from Mrs. Evelyn Halpern. 

Between September 11, 1969 and September 13, 1969 
the Joseph H under the command of Captain Carlos Ca- 
bezas, loaded a full cargo of salted cattle hides in Mil- 
waukee, which were to be delivered to Russia. The ship 
did not sail from Milwaukee until September 21st, and 
arrived in Montreal on September 28th. The ship pro- 
ceeded from Montreal headed for Riga on the morning of 
October 2nd. 

While at Montreal six crew members signed off the 
vessel and five new crew joined the vessel, including a 
new chief engineer, a new chief officer and a new third 
engineer. The new chief officer, Niels ric Ladetfoged, 
was not licensed as a master or a chief officer but merely 
held a third officer’s license. Captain Cabezas and Mr. 
Ladefoged were the only deck officers aboard the vessel 
upon sailing from Montreal. The two deck officers stood 
watch in six hour shifts; the Captain stood watch from 
6 until 12 and Mr. Ladefoged stood watch from 12 until 
6. 
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As indicated above, the vessel broke ground at Montreal 
on the morning of October 2nd to put out up the St. 
Lawrence River and for the North Atlantic crossing. 

The vessel was equipped with two magnetic compasses. 
She was also equipped with a fathometer but it was not 
in working order. Radar for the ship was also not in 
operating condition and apparently the radar had not 
been operational for some extended period of time. 

As the Joseph H was proceeding down the St. Law- 
rence River, outward bound from Montreal, she encount- 
ered engine trouble and in the evening of October 2nd 
anchored at the entrance to Bie Channel for repzirs. 

Shortly before 6 o’clock on the morning of October 3rd, 
Mr. Ladefoged was relieved by Captain Cabezas and 
Ladefoged retired to his bunk. The log indicates that 
there was dense fog at that time. The log also indicates 
that at 6:15 the anchor was weighed and tke Josepu H 
proceeded in the foggy weather. At about 7:20, accord- 
ing to the log the Joseph H ran aground on a ef near 
Bie Island. 

Salvage tugs were engaged which after lightening the 
vessel of some of its cargo of hides, pulled the Juseph 
H free and towed it first to Tadoussac, Quebec, on Oc- 
tober 7th, and from there to Quebee City, where the ves- 
sel arrived on October 10th. Captain Cabeza shortly 
thereafter was hospitalized for cancer and on October 17th 
died. On December 5, 1969, while the vessel still lay at 
Quebec, plaintiff tendered abandonment to the under- 
writers, which was refused. 

In the meantime, Salvage Association, London, acting 
on defendant’s behalf, inspected the physical condition of 
the vessel orn October 8, 1969, at Tadoussac and on subse- 
quent dates at Quebec. The Salvage Association survey- 
ors reached the following conclusion: 


“In assessing this casualty and in the light of 
the divers’ report end the known damages to the 
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vessel it is the opinion of the undersigned that 
the cost of salvage and repairs would excecd the 
insured cost of the vessel.” 


m6) 


In January 1972, Joseph Navigation Corp. alleging the 
constructive total loss of the Joseph H, in consequence of 
insured perils, commenced this action against the de- 
fendants to recover $300,000, the agreed hull insurance 
value, plus $75,000, the amount of additional or increased 
value, total loss only insurance. 

In April of 1870, the vessel was sold by judicial sale 
at Quebec for $6,000. 

It is defendants’ contention that the damages to the 
Joseph H did not result from insured peril and the 
defendants have denied that the vessel became a con- 
structive total loss in consequence of the stranding on Bic 
Island. 

While the defendants’ contentions in this regard have 
shifted more rapidly than the sands satrounding th. 
reef near Bic Island, it appears that they may be broken 
down into the following seven categories: 


1) The vessel was unseaworthy in that she was under- 
manned (in violation of Liberian safety siatutes) since 
she did not have three deck officers plus the captzin who 
would navigate her. 


2) The captain of the woseph H aad Mr. Ladefoged 
stood six hour watches in violation of the Lib. rian 
statutes. 

3) The vessel’s radar was inoperable. 


4) The vessel’s fathometer, for determining ker posi- 
tion by reference to depths, was inoperable. 


5) The vessel had no gyro compass. 


6) The vessel’s magnetic compass lacked a deviation 
card and no proof was offered as to when the magnetic 
compass had last been adjusted for accuracy or deviation. 
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7) There was no proof by the plaintiff that the ves- 
sel’s radio direction finder had been evlibrated although 
the defendant admits that it was operative. 


The last contention (number 7) of the defendants was 
not argued nor even mentioned except for the defendants’ 
post trial memorandum. It assumes that the Court is 
totally ignorant of electronics and basic navigation equip- 
ment. Radio direction finders work on the simple basis 
of triangulation. It is enough to say that the assump- 
tion made by defendants is totally groundless and that 
the argument is totally specious and indeed almost mean- 
ingless. 

The defendants also argue that the Joseph H was un- 
seaworthy in view of the fact that the plaintiff corpora- 
tion did not have sufficient monies to sustain the loss and 
to pay the crew’s wages and other claims. It is also 
claimed by the defendants that the constructive total loss 
was caused in great part by the plaintiff’s failure to 
promptly make repairs on the vessel and to winterize her 
after she had been tendered to the underwriters as a 
constructive total loss. 

The operative paragraphs of the insurance policies 
which define the insured perils are in relevant part as 
follows: 


“Touching the Adventures and Perils which we, 
the said Underwriters, are contended to bear and 
take upon us, they are of ‘he Seas, Men-of-War, 
Fire, Lightning, Earthquake, Enemies, Pirates, 
Rovers, Assailing Thieves, Jettisons, Takings at 
Sea, Arrests, Restraints and Detainments of all 
Kings, Princes and Peoples, of what nation, condi- 
tion or quality soever, Barratry of the Master and 
Mariners and of all other like Perils, Losses and 
Misfortunes that have or shall come to the Hurt, 
Detriment. or Damage of the said Vesse, &c., or 
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any part thereof; excepting, however, such of the 
foregoing Perils as may be excluded by provisions 
elsewhere in the Policy or by endorsement * * *. 
And it is expressly declared and agreed that no 
acts of the Underwriters or Assured in recovering, 
saving or preserving the property insured shall be 
considered as a waiver or acceptance of abandon- 
ment. 

“This insurance also specially to cover (subject to 
the Average Warranty) loss of or damage to the 
subject matter insured directly caused by the fol- 
lowing: 

e 2 e 


“Breakdown of motor generators or other elec- 
trical machinery and electrical connections thereto, 
bursting of boilers, breakage of shafts, or any la- 
tent defect in the machinery or hull, excluding the 
cost and expense of replacing or repairing the de- 
fective part) ; 


“Negligence of Charterers and/or Repairers, pro- 
vided such Charterers and/or Repairers are not 
Assured(s) hereunder; 

“Negligence of Master, Mariners, Engineers or 
Pilots; 


provided such loss or damage has not resulted 
from want of due diligence by the Assured, the 
Owners or Managers of the Vessel, or any of them. 
Masters, Mates, Engineers, Pilots or Crew not to 
be considered as part owners within the meaning of 
this clause should they hold shares in the Vessel.” 


The plaintiff contends that it has shown that the loss 
of the Joseph H was the result of an insured peril of 
the sea; particularly that covered by the last above 
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quoted clause (which is generally referred to as the “Inch- 
maree” coverage.) The evidence is compelling that the 
master of the Joseph H was in full possession of his facul- 
ties, and without any sign of disability (although by 
hindsight we know that he was terminally ill.) He was 
the one who was in personal charge when the vessel 
weighed anchor and apparently attempted the passage of 
the Bie Channel by dead reckoning. There is no evi- 
dence that such procedure was poor seamanship. Indeed, 
this Court must note that it has been an accepted part of 
navigation since th. days of the Phoenicians. In the 
ease at bar there is no suggestion that the Captain of 
the Joseph H, while at the conn, intentionally grounded 
the vessel. That the grounding of the Joseph TI was 
proximately caused by the negligence of “the Master, 
Mariners, Engineers or Pilots * * *” is clear. This was 
not gross ineptitude on the part of Captain Cabezas of 
which the plaintiff had prior knowledge—it was merely 
a gross error in navigation—something which can be 
classified solely as negligence such as to come with the 
Inchmaree clause of the insurance policy. 

Assuming that this negligence was the proximate cause 
of the grounding of the Joseph H (which logical proof 
showed it was), there is no nexus hetween the alleged 
unseaworthiness and the initial damage to the insured 
vessel. The defendant has tried to convince ‘his Court 
that the plaintiff has to show the absence of any alleged 
unseaworthiness before recovery can be had on the insur- 
ance policy. The law is not so blind. 

The defendants contend that the plaintiff has the burden 
of proof for showing that the unseaworthiness alleged 
was not the cause of the stranding of the vessel and its 
conseauent total constructive loss. In making this argu- 
ment the defendants rely upon The Pennsylvania, 19 Wall. 
125 (1873), and its progeny. The case of Richelieu Nav. 
Co. v. Boston Marine Insurance Co., 136 U. S. 408 (1890), 
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is the closest to the factual situation presented here. In 
the Richelieu case, the Supreme Court said: 


“In The Pennsylvania, 19 Wall. 125, it was held 
that where a vessel has committed a positive breach 
of statute, she must show not only that probably 
her fault did not contribute to the disaster, but 
that it could not have done so. And this was but 
the statement of the settled rule in collision cases. 
Tn this case, in view of the seventh section of the 
Canadian statute, [requiring moderate speed in 
fog] and the fact that perils occasioned by the want 
of ordinary care and skill or of seaworthiness were 
excepted by the policy, the same rule is applicable; 
hence, the burden was on the plaintiff to show that 
neither the speed of the steamer nor the defect of 
the compass could have caused, or contributed to 
cause, the stranding.” 136 U. S. at 422-23. 


In the instant case the statutory violations alleged was 
that the vessel was undermanned and that the master 
and one other stood in six heui watches both of which 
were in violation of the Liberian safety statutes. 

There was no one more qualified to take the Joseph IH 
through the Bic Channel on the basis of dead reckoning 
than the master of the vessel. The fact that he was 
starting on a six hour watch had no bearing whatsoever 
on his competence at that time. Indeed, it would appear 
that the master of the vessel was fully rested when he 
ordered the crew to weigh anchor and preceed through 
the channel. 

Even if the most restrictive view of the rule set down 
in The Pennsylvania, supra, be considered as applicable 
in this ease, I find that the alleged unseaworthiness of 
the ship in this area could not have in any way con- 
tributed to the stranding and the resuitant loss of the 
ship. 
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Certain of the other contentions of defendant relate 
to the fact that the Joseph H was navigating without 
the benefit of certain technological aids. Nowhere in the 
policy of insurance nor apparently in the application 
therefor is there any mention of such devices as radar, 
fathometer, or gyro compass. The defendants herein re- 
lied upon a form of policy which is archaic and yet would 
seek this Court to read into the ancient language a re- 
quirement that the most advanced technological items 
be on each and every ship. I will not do so. 

The form used by the defendants is one which is exr- 
rent practically for each and every vessel plying ti 
seas in international trade. I recognize, and the defend- 
ants must also recognize, that many of the vessels covered 
by this type of insurance might not be equipped with the 
up-to-date advantages to be found in our space age tech- 
nology. 

The science of navigation was long established prior 
to even the formulation of the insurance po icy in ques- 
tion. Tf the defendants wish to include the requirement 
of latter-day technology, then the policy of insurance 
should have so provided. 

The other claims by the defendants are equally without 
merit. The logical nexus between the claimed unsea- 
worthiness, whether it be for failure to have sufficient 
monies to pay the crew or the other allegations, and 
the grounding is totally absent. They must therefore 
be rejected. 

The defendants’ claim that the plaintiffs failed to main- 
tain the ship properly after the grounding is also with- 
out merit. The plaintiffs claim a total constructive loss 
on December 5, 1969, the time when the underwriters 
knew, or should have known, that the claim was correct 
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and should have been honored. The failure of the plain- 
tiffs to winterize the ship thereafter cannot diminish the 
rights of the plaintiffs which attached as of the time they 
tendered the vessel. 

The liability of the defenda s clear. The amount of 
the insurance was set by the policy. Judgment will enter 
for the insured amount along with interest and costs. 

Settle judgment on seven days’ notice. 


Dated: New York, New York 
December 30, 1975. 
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Judgment, Dated March 3, 1976 and Entered on March 
5, 1976, Appealee From. 


UNITED STATES DISTRICT COURT, 
SourHerN Disrricr or New York. 
[Same Tutte. ] 


The issues on the plaintiffs’ complaint and the inter- 
vening plaintiff's complaint on marine insurance policies 
to recover for the constructive total loss of the insured 
vessel, the Joseph H, arising out of the stranding of the 
vessel on a reef near Bic Island, P. Q. on October 3, 
1969, having come on for trial before the Honorable 
Kevin Thomas Duffy, and the court having filed its opin- 
ion, dated December 30, 1°75, finding defendauts liable 
for the amount of their respective shares of the insur- 
ance on the Joseph H («:,reed value $300,000 hull and 
machinery, plus $75,000 increased value total loss only), 
it is 

OrperEeD and Apsupsep that the plaintiff Joseph Navi- 
gation Corp. is entitled to recover from defendants their 
respective proportions of the sum of $375,000 together 
with interest at 6% per annum from December 5, 1969, 
until the date of the entry of this judgment, amounting 
to a total of $516,308.40 and that recovery s!all be had 
for the amount of the defendants’ share as set forth in 
annex A attached hereto, with interest on said amount 
according to law, until paid, and costs to be taxed, and 
it is further 


OrperED and Apsupcep that the afcresaid total recovery 
be paid by defendants to the intervening plaintiff, Ametco 
Shipping, Inc., and upon such payment the said inter- 
vening plaintiff is authorized to furnish a satisfaction of 
this judgment; and it ir further 
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OrperRED and ApgupcGep that without delaying the afore- 
said payment and after such payment, if the defendants 
do not agree among themselves as to their respective 
contributions toward the payment of the judgment, a 
further application to this court may be made by the 
defendants for a determination thereof. 


Dated: New York, New York 
Mar 3—1976 
s/ KEVIN THOMAS DUFFY 
‘nited States District Jude 
Judgment entercd March 5, 1976 
Raymonp ©. Brrowarpr 
Cleric 
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% :-C SIONS PURSUANT TO RULES 52 AND 59 (DENIED WITHOUT OPINION, 
APRIL 2, 1976). 


' 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK i 


i} JOSEPH NAVIGATION CORPORATION, 
Plaintiff, 


72 Civ. 391 (KTD) 
" ~against- 


MOTIONS PURSUANT TO 


| 
|| ARTHUR HENRY CHESTER, et al., 
if Defendants, RULES 52 and 59 ' 


-and- 


AMETCO SHIPPING INC., 


Intervening 
Plaintiff. 


For the reasons and on the grounds stated in the attached affidavit 
of William G. Symmers, sworn to on the 10 tiny of March, 1978, on the pleadings, 
proceedings, and evidence received in this civil non-jury action and on the trial | 
memoranda heretofore submitted to the Court, defendants pursuant to Rules 59(a), | 

f 
58(e) and 52(b) of the Federal Rules of Civil Procedure, move the Court to alter | 
anc amend the findings of fact and conclusions of law stated in the Court's opinion | 
dated December 30, 1975, and alter and amend the judgment entered herein on jabout 
' 3 March 1976, or to grant-defendants a new trial on the issue of liability to the 


plaintiffs, and for such other and further relief as the Court may deem just. 


Dated: New York, New York 
March /9, 1876 


SYMMERS, FISH & WARNER 
By: 


A Member of the 


j Attorneys for Defendants i 
' Office and Post Office Address: | 
t 345 Park Avenue 

New York, New York 10022 
(751-6400) 
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MOTIONS PURSUANT TO RULES 52 AND 59 


(DENIED WITHOUT OPINION, 
APRIL 2, 1976) 


| HILL, BETTS % NASH, ESQS. 
\| Attorneys for Plaintiffs 

i! One World Trade Center 

{| Suite 5215 

|| New York, New York 10048 


i| 
i} 


|| KIRLIN, CAMPBELL & KEATING, ESQS. 
|, Attorneys for Intervening Plaintiff 

|| 120 Broadway 

| New York, New York 10005 

| 
t 
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AFFIDAVIT OF WILLIAM G. SYMMERS IN SUPPORT OF MCTION. 


i| 
i| 
| UNITED STATES DISTRICT COURT 


| 


ats oe ao rene ees x 
{| JOSEPH NAVIGATION CORPORATION, 


} 
| 
{ 
| 
| 
i 
| 
Plaintiff, | 
| 72 Civ. 391 (KTP) ' 
HW -against- | 
ti 1 
ARTHUR HENRY CHESTER, et al., 
AFFIDAVIT IN SUPPORT OF 


Defendants, MOTIONS PURSUANT TO 
‘| RULES 52 and 59 
{| -and- ! 
i { 
|| AMETCO SHIPPING INC. 
| | 
i| intervening 
1) Plaintiff j 
ee x | 
' i 
' STATE OF NEW YORK Ss | 
{| COUNTY OF NEW YORK : S 
I 
i ! | 


i WILLIAM G. SYMMERS, being duly sworn deposes and says \ 
He is a member of the firm of Symmers, Fish & Warner, attorneys 

for the defendants, who are American and foreign marine hullinsurers. He 

| is familiar with the proceedings heretofore had herein, and on behalf of said 

\| defendants respectfully moves this Honorable Court, pursuant to Rules 52 and 


1; 59 of the Federal] Rules of Civil Procedure, for a New Trial on the issue of ha 


| bility, or alternatively for the Court to amend the findings and conclusions set | 
i forth in its opinion dated December 30, 1975, and to set aside the judgment herein 
| for plaintiff and intervening plaintiff entered on or about March 3, 1976. 
Requests for Findings and Conclusions 
Defendants respectfully ask the Court to make findings and con 
' clusions with respect to «he following issues in this action 
Whetler the JOSEPH H prior to, at and subsequent to 


sailing from Montreal on Jctober !, 1969, was in violation of applicable 


» 
' 
us a : — tienen ae . . ” ps 
2 ARIE Se AOE A NE A A A A AE SEI RTD MAC ATS EEA ATER AN ORAS EP TEI COS HEE EEE ENS PRET SEE LS LIE I RRO AEE TT I EE TT ER AL PEE SBE SPE IE 


° 


P 
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' a | 
| 


statute and regulations in that the vessel had only one mate, licensed only as a | 
| 


| third mate, and only two assistant engineers, and accordingly was not manned 


| with "such complement of officers and crew as are necessary for safe navigation" 


| 
| 
| 


{| as required by Section 290 of Title 22, Liberian Code of Laws of 1956 (Exhibit B), 
i| and by Section 10.292(1) (d) of the Liberian Maritime Regulations, as amended 
| through July 11, 1968, issued pursuant thereto, requiring every Liberian vessel, 
|| other than a passenger vessel, of 1800 gross tons or over, to have on board and 
| in her service 
"at least three mates, licensed in 
appropriate grades, who shall stand 
in three watches while such vessel 
is in navigation" 
| and by Section 10.292(2) (c) of said Regw ations requiring every Liberian 
|| vessel, propelled by machinery of 1200 horsepower or greater, to have on 
board and in her service 
"in addition to her chief engineer, at 
least three assistant engineers, licensed 
in appropriate grades, who shall stand 
in three watches while such vessel is in 
navigation" 
(Exhibits B-1, B-2). 
Whether the plaintiff's violation of the aforesaid |iberian 
|| statute or regulations issued pursuant thereto (a) involved statutory violations 
| intended for safety in navigation, (b) created a reasonable presumption that 
statutory fault, if not the sole cause, was at least a contributory cause of 
| the grounding, and (c) placed the burden upon the plaintiff of proving that 
'| plaintiff's statutory fault could not have caused or contributed to the grounding, 
( under The Pennsylvaniarule (86 U.S. 125). 
- Whether the JOSEPH !1 was unseaworthy when she sailed 


;| from Montreal in respect of ary or all of the following conditions: 


(a) Undermanning 1n violation of Liberian 
safety statute and regulations, 


AFF 


a 


| 
| 
| 
| 
t 
i} 
| 


wit 
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(b) 


Inoperable radar; 


(c) 


inoperable fathometer? 


4. 


(a) with an inadequate or undermanned crew, (b) with an inoperable radar, 


h an inoperable fathometer, or with any or al! of these conditions, and the 


Whether plaintiffs' permitting the JOSEPH H to sail from Montreal 


MOTION 
| 


f 


(c) 


, ter's "gross error in navigation" resulted from want of due diligence by pla 


5. Whether the plaintiff breached the implied warranty of 


| seaworthiness in the contracts of marine hull insurance in suit, thereby 
rendering the contracts void or voidable. 


In addition defendants respectfully request the Court to reconsider: 


i (a) Its conclusion (Opinion, p. 6) that an 

uncalibrated radio direction finder is not 

| an element of unseaworthiness. [It isa 

| stetutory requirement in the United States 
that finders be calib: ated annually, and 

i that other courts have held such calibra- 
tion in any event to be "good practice”. 
See Waterman Steamship Corp. v. Gay 
Cottons (9th Cir. 1969), 414 F. 2d 724, 

735]. 


Its conclusion (Opinion, p. 9) that "there 
is no nexus between the alleged unseaworthi- 
ness and the initial damage to the insured vessel” 


Its conclusion (Opinion,p. 10) that "the 
master of the vessel was fully rested when 
he ordered the crew to weigh anchor and 

proceed through the channel". 


Its conclusion (Opinion, p. 10) that the 
plaintiff's failure to employ a full comple- 
ment of duly licensed officers "could not 

in any way have contributed to the strand 
ing." ({Cf. In re Seaboard Shipping Corp., 
449 F. 2d 132, 136 (2d Cir. 1971), Cert. den., 
406 U.S. 949 (1972)]. 


The Ma:ter's "Gross Error in Navigation” 
Although the Court found that the proximate cause of the ground- 


the captain's "gross error in navigation" (Opinion, p. 18), it is 
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} 
a 
} 


| ; 
‘| respectfully submitted that all the evidence compels the conclusion that the 


causes were (1) plaintiff's neglect to have in operable condition the available 


|| electronic navigational tools with which to avoid grounding in fog, (2) fa 


, to provide three qualified deck officers, to assist i 


nN navicating. each to etand 
A Navigating, eacn to stand 


}; over a prolonged period going back at least to September 21, 1989, twelve days 


fi 
' 


| 
| 


It is respectfully submitted that the Court's finding that Captain 


f 


;, Cabezas was "fully rested" when he took over the illegal 6-12 watch on the morning 
if of October 3, 1969 is supported by no competent evidence. 
Plaintiff's sole evidence relating to the captain's condition on the 


morning of October 3rd is in the deposition testimony of mate Ladefoged, plaintiff's 


‘| witness: 


I thought you said the master came on 
the bridge a few minutes before § o'clock? 


Yes, I believe it was 10 or 15 minutes be- 
fore. 


Did you observe anything unusual about 
his condition at that time? 


No, I did not. 


(Ladefoged deposition, Exhibit 5, p. 48). 
The uncontradicted evidence of Captain Douglas Hard, 
|| expert, is 
Is it customary for master to stand watch? 
No, sir. 
Why is that? 


The master is the overall supervisor of the 
vessel. lle is the commanding officer. He 


~4- 
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iI is on call at all times, and he should be fully 
' alert or at least as near so as possible. There | 
are times, of course, when you call the master | 
I out of his sleep but he is on call at all times, 
|| and if he has the added responsibility, in | 
} addition to all the other responsibilities that 


| he has, of standing watch, that is fatiguing. 
Tr. 95, 96). 


Captain Hard also testified, without contradiction, that among the 


"essential aids to navigation" for navigating merchant vessels in ordinary con- 


|; ditions including fog are, in addition to one or more magnetic compasses, "a 
radar, fathometer or similar echo sounding device". (Tr. 82). 

The JOSEPH H had taken a week (September 21st to September 28th) 
to reach Montreal from Milwaukee. It is a difficult voyage at best. It involves a 


| trip of 1,176 miles, traversing Lake Michigan, Lake Huron, Lake St. Clair, Lake j 


Erie, connecting rivers, canals and numerous locks, down the St. Lawrence River | 


to Montreal, with successive pilots aboard (Log Book, plaintiff's Exhibit 6; Dis- | 
1 tances Between Ports, Dept. of the Navy, Oceanographic Office, Pub. No. 151, p. 1) 

Captain Cabezas was a man in his late fifties, (Tr. 40), terminally } 
; ill with lung cancer (Tr. 24). He must have been tired out even before sailing 
‘| from Montreal in light of his long voyage from Milwaukee during which he stood 
i illegally prolonged mate's watches for 12 hours each day in addition to having 
i the continuous overal] responsibilities of master. 
On September 27th the log (Exhibit 6), shows all entries from 
1 0002 until 2355 hours to be in the Captain's handwriting and over his sole 
| signature. Almost 24 hours on this date was spent manoevering, with various 
pilots aboard, through locks and rivers. 


On the following day, Sunday September 28th, the JOSEPH H was 


| docking at Montreal between 0115 and 0140 hours (Exhibit 6). The Captain was 
on the bridge at this time, although he had completed his second six hour watch 


of September 27th one hour and fifteen minutes earlier. Also on this day Mr. 
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Halpern, the owner, was aboard and undoubtedly had bus!ness with the Captain 


On Monday, the 28th, a pilot came aboard, and the ship shifted 


| 
| (Exhibit K, answer 20; Tr. 51). \ 


‘| from one dock to another between 0f00 and 0750, after which "Lake fitters” | ‘ 


began working at 0800 and finished at 1700. With shore workers aboard all 
t! 
| 


| day from 8 to 5, with the Owner, Mr. Halpern, in attendance, and with crew 


1] problems (see infra), this surely was not a restful day for the master. 
{ 
| On Tuesday, the 30th, six members of the crew "signe: off", 


‘| including the Chief Officer, Chief Ungineer and Third Engineer. On the same 


|| day the log stiows that five new men, strangers to the ship, were engaged and 
signed on, including: 


Chief Engineer Stamatiadi 

"Chief Officer" Ladefoged (Licensed | 
only as a Third Mate) | 
Third Engineer Opazo 


| Indoctrination of his new officers must have been one of the captain's extra 
'| duties on this date. | 
On Wednesday morning, October Ist, the JOSEPH H sailed from 


|; Montreal. The Montreal pilot was aboard at 0700. Pilots were changed at 1428 


|| (Three Rivers), and again at 2225 at Quebec. Entries in the log in the Captain's 
| handwriting are from 07C0 to 1200, and from 1815 to 2400 hours on this date 
(Exhibit 8) . 


By 08600 on Thursday, October 2nd, the captain was again standing 


| mate's watch, with the Quebec pilot aboard. At 1230 hours, the Quebec pilot was 


: dropped, and the JOSEPH H at 1235 took her "departure" for Riga "with slow 
I speed due to engine repair". If, as is likely, the captain did not leave the bridge 
\ until after "departure" at 1235 on October 2nd, the captain at most could have 
had 4 hours and 25 minutes for food and "rest" between watches, assuming with- 
| out conceding that he had no master's functions, problems or responsibilities 


, to command his attention during this period, including a lifeboat drill and 


-6- 


From 1600 to 1630 on October 2nd, during the watch ef the mate, 
|| Ladefoged, the log shows that there was a life boat drill. The Captain, as is 
| customary, must have had the conn on the bridge during this drill (Hard, Tr. 93, 
'| 94). The mate was attending to the drill and instructing the crew in their duties. 
| (Exhibit 6). 
At about 2105 (9:05 p.m.) on Octcber Znd the main circulating 

pump broke down, the main engine was stopped, and the ship was at anchor 
by 2130 (Exhibit 6). Work of repairing the circulating pump was not completed 
Hl until about 0530 on the morning of October 3rd. 

While the repair work was in progress at 2200 (10 p.m.) on the night 
| of the 2nd, there was a serious accident in the engine room. Mate Ladefoged's log 
| entry is explicit: 

2200 While working in the engine room 
repairing the main circulating pump a 
spring holding the chain fall, that they 
were using, broke loose hitting the Ch. 
eng. Nicolas Stamatiadi on the head and 
shoulder and the drd eng. Abelardo Men- 
endez on the right leg. I treated the 
wounds on the ch. eng.'s head using 18 
stitches and also the wound on the leg of 
the 3rd eng. N.E.L. (Exhibit 6). 
The Chief Engineer remained unconscious until the afternoon of 

October 3rd, long after the grounding (Stamatiadi, Tr. 16, 17 and 53). 

Clearly the Captain must have been concerned on the night of 
| Octezer 2nd not only with the circulating pump failure, the necessity of stopping 
'| the main engine, the necessity of anchoring in the River in fog, the necessity of 
I} repairs and the progress of repairs. Certainly he must have been consciously 
| concerned about the serious injury to the Chief Engineer. In the unlikely event 


if that he ceased all cares and responsibilities at midnight, when his second illegal 


six hour mate's watch was over, he could have had little time for sleep. Certainly 


| 
| 
| 
\ 
| 
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|| he was up again by 0530 on the 3rd, for at this time orders were given to get steam 


| "to main engine" (Exhibit 9). This order was given by the Captain, not by the mate | 


1 (Ladefoged deposition, Exhibit 5, pp. 48, 49). Before 0600 the captain was back 
| 
| 
| 


|| on the bridge to resume his illegal mate's "watch". Two hours after he had 
g g 


i 
given the order to get steam to the main engine, the JOSEPH H went aground 


(Exhibit 6). During this period he did not have the assistance that a competent 


|| mate on watch, as required by Statute, would have provided. 
i 


After his already long, eventful and overworked voyage from 


i Milwaukee commencing September 21st, twelve days before, the captain by the 
was morning hours of October 3rd, having stood prolonged illegal mate's 

| 

| watches, having also all the responsibilities of master, and with the events and 

| occurrences of the previous night, could not conceivably have been "fully rested". 
i! Surely even a young and healthy man would be exhausted in these circumstances. 
There is no scintilla of evidence in this case to support a conclusion 
} 


that the captain was rested and alert two hours after he came on watch the morning 


of October 3rd. The prime purpose of the inter 1ationally recognized mandatory 


| three watch system is safety, to avoid fatigue of six hour watches, and to give 
|| each navigating officer 16 hours off duty each day. The gross negligence of the 
|| captain, an experience master, can only be attributed to fatigue. Plaintiff has 


| introduced no evidence in this case to sustain its burden of proving to this Court 
| 
1 


that the plaintiff's violation of the statutory three watch system, and the plaintiffs 


| 
| 
} 
} 
j 


| requiring the captain to stand illegal six hour mate's watches as well as to perform 


'| his duties as master, did not or could not have caused or contributed to the captain's | 


"gross negligence" and therefore that plaintiff's want of due diligence in these 


i} 
|| respects did not and cculd not have caused or contributed to the grounding of the 


i? 
| 
|| Vessel. 
i 
1] 
| 


On all of the evidence adduced at the trial of this action in June, 
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| 1975, on all of the defences interposed by defendants, and for the reasons and 


| 


te 


on the grounds hereinabove stated, deponent in behalf of defendants respectfully 
submits that a new trial should be granted in this action pursuant to Rule 59(a), 
or that further and different findings and corclusions should be made pursuant 
',to Rules 52(b) and 59(e), including 
(1) that the plaintiff, through design or neglect permitted 
| the JOSEPH H to break ground in unseaworthy condition which caused or contri- ' 
buted to the loss; 
(2) that the evidence does not support a conclusion that 


plaintiff has proved that its violations of the applicable Liberian safety statute 


and regulations requiring, in addition to the Master, three appropriately 

' licensed mates standing alternatively four hour watches, did not or could not 
\ have caused or cc ntributed to the loss; 
(3) that plaintiff breached (a) the implied warranty of 


seaworthiness in t] e contracts of insurance in suit, and (b) the due diligence: 


‘Inchnaree Clause" in the insurance contracts; and 


i condition of the 


ta that the judgment entered herein on March 3, 1976 


should be amended and the complaint should be dismissed. 


William G. Symmers 


‘'Swern to before me this 


|| Jc day of March, 1976 


de At bang 


BART E GULHANE, Notary Public 
Stata of Now York, No. S0-O91811¢ 
Qualified ie Westchoster County 
Cert. Filed in New York Gounty \ 
i! Commission Expires March 30, 1970 
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INTERVENING PLAINTIFF'S AFFIDAVIT 
OPPOSITION TO DEFENDANTS' RULE 52 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOSEPH NAVIGATION CORPORA ON 72 


< 


ON 


MARCH 


AND RULE 


Civ. 


391 


~against- AFFIDAVIT O 


PLAINTIFF IN 


ARTHUR HENRY CHESTER, et a 


; =e tt 
Defendants, 


Intervening 
Plaintiff. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


MOT 


ods 


Baldvin Einarson, being duly sworn, 


I am a member of the firm Kirlin 


Keating, attorneys for the intervening 


Shipping Inc., mortgagee on the vessel JOSEPH H. 


familiar with the proceedings 
behalf of said irterven. ng plaintiff 


the motion of defendants for 


liability, or alternatively for the court 


findings and conclusions set 


set aside the judyment herein. 


The Request For Amended 

Findings And Conclusions 

It is unnecessary for the 

findings and conclusicns tn opinion ac 


defendants. It is hornhoot 


IONS PU 


22, 


59 


(KTD 


OF 


1 


/ 


deposes and 


, Campbell & 


3 plaintiff, 


Ametco 


I am 


heretofore had herein and 
respectfully oppose 


a new trial on the issue of 


to amend the 


Opinion and 


rege 


suyrt 


t 


sted 


to 


Court to amend the 


by 


n 


rege} 
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its duty when its findings of tact arid conclusions of law 

' 
cover the essential facts and propositions of law that lay 
the basis for decision, 5A Moore's Federal Practice, %52.11 
eae 


The requested findings and conclusions are ac- 


tually covered in the court's opinion dated December 30, 
1975 to the extent that they lay the basis for decision and 


no amendment is required. 


"The primary purpose of Rule 52(b) is to 
enable the appellate court to obtain a 
correct understanding of the factual is- 
sues determined by the trial court as a 
basis for th» conclusions of law and judg- 
ment entere thereon. A party who failed 
to prove his strongest case is not entitle? 
to a second opportunity by moving to amend 
a finding of fact and a conclusion of law." 
Wright & Miller, Federal Practice and 
Procedure: Ci:il, §2582. 


Defendants request reconsideration of four findings 
of the Court: 

First, they seek +> obtain a finding that an un- 
calibrated radio direction finder is an element of unseaworthi- 
ness. The Court rejected such a request when presented in the 
post trial memorandum. Moreover, calibration of the radio 

direction finder is unnecessary for the accurate usage of the 

| equipment whenever there are several radio beacons within range 
of the radio direction finder. The radio navigation map of 

| the area indicates numerous radio beacons, including a grouping 

\)O£ four with the radio beacrn from Bic Island (see Radio Naviga- 

\ tion Aids. United States Naval Oceanographic Office, page 1-6 


1;and 1-14.) The equipment was functioning properly. 
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Hed 
om 
4 


} 


Incidentally, the radio direction finder issue was 


not mentioned in the pre-trial order, there is no finding of 


record that the radio direction finder was not calibrated and 


no Liberian statute is cited in this connection. The Pennsylvania 


which 


Rule, is presumably invoked by the citation to Waterman 


Steamsnip Corporation v. 
2 AR tt thelr 


quires an "actual violation of statutory rule“ the Pennsylvani 


$6 0.5. 125, 136 (1873). Defendants base their contention so} 


on the following interrogatory and answer (Ex. K, question an 


answer 16) 


describe the state o ’ 
including the date of tne last calibra- 
tion inspection, maintenance and repair 
prior to 3 October 1969. If there are 

; ration, inspection, thaintenance 
or repair reports available relating to 
the RDF, please identify and state in 
whose custody these reports are at pre- 


sent; 


"“(b) upon information and belief RDF was 
does 


in operative condition. 
not know of any reports con 
bration, inspection, ma 
pair of the Ror." 


4 
Second, the defendants request in (b) and (d) findir 


concerning causation of the damage to the insured vessel and in 


'(c) a finding concerning the condition of the master all of 


' which requested findings are directly contrary to the findings 


'lalready made by the Court. There is no rationale presented 


i'for the requested findings and there is no new fact or chance 
| 


lof facts to persuade the Court to change its findings. The 


! 


findings of the Court are completely supported by the evidence 


jjand should not be altered. 
1) 


} 
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i | 


| 


The Master's "Gross Error in Navigation" 
Sa OEE SS  MFOSS £rror avigation 


The bulk of the motion, actually, is directed tu the 
Court's finding that Captain Cabezas was fully rested at the 


c 


time of the stranding of the vessel. It alleged that the 


finding is supported by "no competent evidence”. But the 


» 


argument 1s mere surmise as follows: 


Page 5 of motion 
a en aeeaneneeennenennee ceeee.o= 


“he must have been tired out" 


Page 6 


“the owner, was aboard and undoubtedly had 
business with the Captain" 


"this surely was not a restful day for the master” 


"must have" 
"if, as is likely" 
‘at most" 


"assuming without conceding" 


age 


"the Captain, as i customary, must have had" 


"Clearly the Captain must have been concerned" 
"A 


Certainly he must have been consciously con- 
cerned" 


"he could have had little time for sleep" 


conceivably have been 'fully rested'" 


{vaderscoring supplied above} 


Throughout, it has never been Suggested that the 


|Captain did not go to bed that night, no such contention was 


Made at the trial, and there is no evidence new or old to sup- 
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44 


port such a con evidence, in fact, is to the 


trary (Ex. Fendants offer is conjecture to 
counter the 
Captain arose that 


was clearly fully 
We note 


defoncd 
OF Gerenca 


the conten 


supported 


provides 


‘Harmles 


ee Me el ©) 
t 
& 


>o 
th oO 
1m DP rmno 


h sub 


Defendants t prejudicial errors tt 


hey 


Y 


believe call for relief 


ut taken as 
whole ement position at the trial 


the Captain was rested 


.] 
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helm and within two hours of rising 
Court did not err and there has 


substantial rights of defen- 
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NOTICE OF APPEAL OF DEFENDANTS. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
JOSE PHN \VIGATION COR POR ATION, 
Plaintiff, 
-against- 72 Civ. 391 (KTD) 
ARTHUR HENRY CHESTER, et al., NOTICE OF APPEAL 
Defendants, 
-and- 
AMETCO SHIPPING, INC 


Intervening Plaintiff. 


NOTICE is hereby given that defendants Arthur Henry Chester, etal., | 


Edinburgh Assurance Company, Ltd., et al., Stuyvesant Insurance Company, and 


Threadneedle Insurance Company, hereby appeal! to the United States Court of 


herein on or about March 5, 1978, and from the order of the Hon. Kevin Thomas 


' 

| 

} 

Appeals for the Second Circuit from the judgment dated March 3, 1976 and entered | 
| 


Duffy entered herein on April 2, 1976, which order denied the motions of defendants| 
pursuant to Rules 52 and 59 of the Federal Rules of Civil Procedure for an order 
{1) altering and amending the findings cf fact and conclusions of law stated in the 
Court's opinion date:i Lecember 30, 1975, (2) altering and amending the said 
judgment, and (3) granting, in the alternative, a new trial on the issue of liability. 
Dated: New York, Ni w York 


APR 29 197° 


SYMMERS, FISH & WARNER 


Cc 
BY: 14. ame 4 aoe eae 
A Member ofthe F¥frm 


Attorneys for Defendants 
Office and Post Office Address 
345 Park Avenue 

New York, New York 10922 
751-6400 
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NOTICE APPEAL OF DEFEND 


AKI 
ANTS 


TO: 


The Clerk of the 
for the Southern | 


ill, Betts % Nas 

Attorneys for Plaintiff 

Suite 5215 

One World Trade Center 
New York, New York 10048 


Kirlin, Campbell & Keating, Esq 
Attorneys for Intervening Plaintiff 
120 Broadway 

New York, New York 10005 
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DEPOSITION OF NIELS ERIC IADEFOGED 
herf (PLAINTIFF'S EXHIBIT 5). 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
aerate Corniche 
JOSEPH NAVIGATION CORP., 
Plaintiff, 
-against- : 72 Civ. 391 KTD 
ARTHUR HENRY CHESTER, et al., 
Defendants. 
~and- 
AMETCO SHIPPING, INC., 


Intervening 
Plaintiff. 


wena eee wow we we wee ween w en wow nn X 


January 8, 1974 
10:30 a.m. 


Deposition of NIELS ERIC LADEFOGED taken 


by defendants, pursuant to notice, at the 


offices of Symmers, Fish & Warner, Esqs., 345 


Park Avenue, New York, New York 10022, before 
Howard Chaim, a Shorthand Reporter and Notary 


Public of the State of New York. 


herf 
APPEARANCES: 


HILL, BETTS & NASH, ESOS., 
Attorneys for Plaintiff, 
26 Broadway, 
New York, New York 10004 
BY: BENJAMIN E. HALLER, ESO., 
Of Counsel. 


SYMMERS, FISH & WARNER, ESOS., 
Attorneys for Defendants Arthur Henry Chester et al. 
345 Park Avenue, 
New York, New York 10022 
BY: WILLIAM G. SYMMERS,. ESO., 
Of Counsel. 


KIRLIN,. CAMPBELL & KEATING. ESOS., 
Attorneys for Intervening Plaintiff, 
120 Broadway, 
New York, New York 10005 
BY: BALDVIN EINARSON. ESO., 
Of Counsel. 


IT IS HEREBY STIPULATED AND AGREED by and 


between counsel for the respective parties hereto 


that the signing, sealing, filing and certifica- 


tion of the within deposition be waived, that all 
objections, except as to form, are reserved to the 


time of trial. 


149 
herf 


NIELS ERIC LADEFOGED, 
a witness called by defendants, being first 
duly sworn, testified as follows: 

EXAMINATION BY 

MR. SYMMERS: 

Oo Will you state your name for the record? 
Niels Eric Ladefoged. 
Where do you reside? 


1041 Magazia Street, New Orleans. 


Is your permanent hone’ in New Orleans, now? 


It is now, yes, sir. 
How long have you lived there? 
Five years. 
Can you tell us what your last employment has 
been? 
A My last employment has been chief mate in a 
banana boat. 
Oo What was the name of that? 
A The name of the boat was BANANA PLANTER 
and the name of the company Harvard Shipping, Panama. 
Oo What licenses do you hold, sir? 
A Well, I haven't even seen it yet. I received 
a mater‘'s license two days ago. 


ce) Is that from the United States? 
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A No, Liberian. 

te) Do you hold any li~enses in the United States 
Coast Guard? 

A No, because I am still a Danish citizen. 
I couldn't get any license here. 

Oo Can you tell us your birthdate, the day you 
were born? 

A Yes, 15th of July, 1932. 

fe) Do you hold any tickets or licenses in 
Denmark? 


A Yes, that was on a captain's license up to 


100 tons. I received that 20 years ago. 


What is the largest ship you have ever served 


15,000 tons, second mate. 

What ship was that? 

OGDEN EXPORTER. 

How many years have you spent going to sea? 
Since I was 17. That's 25 years. 


How much of that time was spent in ocean 


20 years as a mate and a navigator. 
Did you attend any nautical school? 


Well, I did in Denmark, in Denmark before 
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I received my license. When I received a third 
mate's license ocean-going unlimited. That was the 
license I held when I was in the JOSEPH H. 

fe] When did you join the JOSEPH H.? 

A That was the last of October in '69. or the 
13th of October. 

MR. HALLER: May he refresh his recollection? 

fe) Would you like to refresh your recollection 
by looking at the log which Mr. Haller has before him? 

A The last of September, 1969. 

(@] Mr. Ladefoged, when I.ask you the questions 
about times, places or dates, you don't have to try 
to remember. If you don't know it, just refresh your 
recollection by looking at any records that may be 
available to you, including the logbook. 

A Yes, sir. 


fe) How did you come to join the JOSEPH H.? 


A I got the job through a shipping agency in 


New Orleans, Dutch & xarlson. 


Oo Where was the ship when you first went 


aboard? 
A In Montreal. 
0 That was about September 30th, was it? 


Yes. 
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In what capacity were you signed on? 

As chief mate. 

As a chief mate? 

Yes. 

At that time did you have a Liberian license? 

Yes. 

For what rating? 

Third mate ocean-going unlimited, any 
tonnage. 


(9) Did you fly from New Orleans to Montreal to 


join the ship? 


A Yes. 

Oo How long did the ship stay in Montreal? 

A We left -- I arrived in the evening and we 
left the next morning. 

‘e) Had you ever seen the JOSEPH H. before? 

A No. 

fe] What was your opinion of the vessel as to 
maintenance and equipment? 

A Well, it was an old ship, of course. You 
mean my opinion at the time? 

ie) At the time. 

A Well, I didn't have much chance during the 


night to check anything. 
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Q Did you come to form an opinion of the ship 


as far as seaworthiness was concerned? 
A 1 wouldn't be able to tell you about that. 
I know we had all the papers in order and so forth. 
Q To whom did you report when you joined the 
ship? 
A The captain. 
Q Was his name Cabezas? 
A Yes. 
Q How old a man was Captain Cabezas? 
A About 53 years. 
Did he impress you as in good health? 
Yes, I would say so. 
Q Did he appear to be competent and know 
his business? 
A I believe so, yes. It is my belief. 
Q Nid he give you any instructions? 
A Yes. We were taiking about my duties, 
of course. 


What were your duties to be, what did he tell 


Well, the regular duties as a mate. 
What other deck officers were there besides 


you and the captain? 


154 
Lade foged 


There were no other deck officers. 
There were no other deck officers? 
No. 
Q What watches were you to stand and what 
watches was he to stand? 
A I was to stand watch from 12:90 to 6:00 
and he was from 6:00 to 12:00. 
He was 6:00 to 12:00? 
Yes. 
Did the captain at any time that you knew 
him explain to you about being ill? 
A No. Not during -- before the accident. 
Q Who was on watch at the time the JOSEPH Il. 
went aground off Bic Island? 


A The captain was. 


Q How long had he been on watch? 


A From approximately 10 minutes before 
6:00 o'clock. 15 to 10 minutes before 6:00 o'clock. 
Q What time wasthe stranding? 
A 7:30, I believe 7:30. 
MR. HALLER: The witness is re: ceshing his 
recollection from the log page for October 3rd. 
THE WITNESS: 7:30. 


The stranding was at 7:30? 
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Yes. 
In the morning? 
A Yes, 
Q What time did you take your departure from 
Montreal? 


A It was early in the morning. Castoff at 


Q Were you on the bridge then, too,or on the 
forecastle? 

A No, only the captain and the pilot. 

Q Where were you when you left the dock in 


Montreal? 
A I was forward. 
Q Was the ship anchored or was it tied up? 


It was tied up alongside. 


You took care of handling the lines, did you? 


Yes. 
Q How many men in the deck department besides 
you and the captain? 
A We were a normal number, two ABs and I 
believe »«- six men on deck. 
Q That would be two ABs, three ordinary 
seamen and one boatswain? 


A 
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What was the boatswain's name? 

Diaz. 

Q Captain, I show you a copy of a crew list 
which has the stamp of the shipping master at 
Quebec. City on it and it has your name on it. 

Did you prepare this crew list? 

(Handing.) 

No, I don't believe I did. 

Can you identify it? What was the purpose 

vou know? 

I don't remember that. 

You don't remember this? 

No. 

MR. SYMMERS: Will you mark this Exhibit L-1] 
for identification, Defendants' Exhibit I|.-1 for 
identification. 

(Crew list of SS JOSEPH IH. marked Defendants' 

Exhibit L-1 for identification.) 

Q Can you tell us approximately or exactly 
if you have the record, how many hours it was after 
yeu took your departure from Montreal that the ship 
went aground? 

A We were laying for anchor there during 


the night. 
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Q What was the day and hour of your departure 
Montreal? 
A 7:15 a.m, the Ist of October. 
Q Of 1969? 
A Yes, 
What was the time and date of the stranding? 
7:30 in the morning on October 3rd. 
Who was on watch at that time? 
The captain was on watch. 
Where were you? 
A I was sleeping. 
Q To your knowledge was there anyone else 


on the bridge besides the captain? 


A Yes, the quartermaster of quarters and-the 


lookout. I don't remember -- actually I don't know 
where he had the lookout, whether he was on the bridge 
or forward, 

Q No you remember who was the quartermaster? 


A No. It must be one of the ABs, one of the 


Q What about the lookout, would that be one 


s 


of the ordinary seamen? 


What chart was the ship using for navigation? 
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Well -- 

MR. SYMMERS: Mr. Haller has produced a chart 
here. We will show it to the witness. 

Q Did you have this chart here, Captain? 
A Yes. 

MR. HALLER: This is a chart bearing a number 
1219 titled "St. Lawrence River farther Point to 
Quebec .." 

THE WITNESS: I had a Canadian chart publishea 
by the, Canadian Hydrographic Section Surveys and 
Mapring Branch. 

Q Is this the chart that was on the ship? 
Can you recognize this? 

A Yes. 

Q What is the date of the chart, is there a 


stamp date on it? 


A Tt should be. 


MR. HALLER: The witness indicates on the 
lower left-hand corner of the chart the stamp October 
16, 1958. 

Q Had you ever sailed from Montreal to Quebec 
be fore? 
A No. 


Do you know whether Captain Cabezas had ever 
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sailed from Montreal to Quebeck? 


A Yes, he came in that way. 


Q This chart is not the one you actually were 


using to navigate in the river, is that right? 


A No. It was after the pilot left we used 


Q What chart were you using at the time or just 
prior to the stranding, do you know? 
A Just prior to the stranding? 
Yes. 
We use -- 
You used this chart? 
We used this onc. 
The second chart. 
MR. HALLER: This is a chart No. 1210 entitled 
St. Lawrence River Below Quebec Bersimis Kiver to Ile 
Du Bic. 
Q And that is No. 1210? 
A Yes. 
Q What is the date on that? 
MR. HALLER: February 28, 1958 appears on 
the lower left and on the lower margin of the chart. 
Mk. SYMMERS: Would you please mark chart 


1219 as Defendants' Exhibit L-2. 
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(Defendants' Exhibit L-2 marked for 
identification.) 
MR. SYMMERS: Will you mark the second chart 
No. 1210 as Defendants' Exhibit L-3. 
(Defendants' Exhibit L-3 marked for 
identification.) 
BY MR. SYMMERS: 
Q At the time you joined the JOSEPH li. had 
you had any training in the use of radar? 
A Yes. I have been trained aboard a ship. 
I used it many times before that. 


Q You went to no school and took no course on 


A No, not at that time. 

Q Now, on the ships in which you have sailed, 
I assume you sailed on ships with radar from your 
answer. 

A Yes, many. 

Q During your watch you would scan the radar 
to determine your approximate position? 

A Yes, for navigation as well. 


Q To determine whether. there were other ships 


in the vicinity, that sort of thing? 
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Did you know how to plot radar? 
Yes, I would say so, ves. 


Q Do you know anything about the maintenance 


of radar? 


you done any repair work on any radar 


Yes, [I have done some repair work. 
Have you changed tubes and that sort of thing? 


Yes, 


Q What navigational aids were on the JOSEPH 


H. besides the chart and two compasses, two magnetic 


compasses? 


A Well, we had a sextant and there was a souni- 
ing lead and a radio direction finder, then there was 
a deep sounding machine, but I didn't use that. | 
don't know if it worked. 

Q That's what you would call a fathometer? 

A Yes. There was a radar, but I was told it 
didn't work. I didn't have a chance to check on it. 

Q When the ship sailed from Montreal, what 
was the next port, do you know? 


A leningrad. 
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Q Did you have an agreement with the owners 
that you and the captain would get extra pay because 
there was no third mate? 

A Well, the captain promised me that anyway. 

Q Do you remember whether the agreement was 
that you and he would split this third mate'g salary, 
is that correct? 

A Second mate's salary. 

Q Second mate's salary? 

A Yes. 

Q When I referred to third mate before I 
referred to second mate. 

A All right. 

Q What was the first thing you did after you 
determined the vessel was aground at Bic Island? 

A Well, it took me about three or four minutes 
to get on the bridge. 1 was fast asleep at the 
time. And when I first came up there the captain was 


alone, he was trying to back off, doing various 


maneuvers trying to back off, and in a couple of 


minutes later the chief engineer came up and then the 
captain and the chief engineer decided that it was 
better to swing out the lifeboats. I didn't think 


it was necessary, but of course I followed 


163 
herf Lade foged 


the captain's orders. I used most of the deck crew 


to do so. It took us about 20 minutes, I! suppose, 


to do that. 
Q When you came up from down below or from your 
quarters -- where was your cabin, by the way’ 


A It was below the bridge on the starboard 


In the deck house below the bridge’ 
A Yes. 
Q What was the weather at the time of the 
grounding? 
A Well, it was foggy. The fog came in patches. 
It changed all the time. At the time | came to the 
bridge it was about a half mile's visibility. 
Q Could you see the island clearly? 
A No, I could see land, but I couldn't see it 
clearly. T couldn't identify it. 
You could tell it was land? 
A Yes. 
Q And when patches would come along it would 
make it invisible from the time being? 
A It might have changed from zero visibility 
to two or three miles. 


Q When did you go off watch prior to the 
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stranding? 

A 15 cr 10 minutes before 6:00 o'clock. 

Q What was the weather at that time? 

A It was getting foggy. During my watch it was 
not very bad, but about 5:30 it started getting bad. 

Q At the time you were on your watch did you 
make anv entries in the logbook with reference to 
your position? 

A Yes. 

Where are they? 

MR. HALLER: You want to mark the log? 

MR. SYMMERS: Before he answers that we would 
like to mark the log as Exhibit L-4, that is the deck 
log. 

Incidentally, is that the rough deck log? 

Yes. 

MR. HALLER: I don't think there is any other. 

For the record, the cover of the exhibit 
reads "Deck Log SS JOSEPII H., September 14, 1969, to,"' 
and there is no date entered for the termination. 

The first double page on the log is dated 
September 14, 1969 and the last page on which entries 
appear is dated at the head of the page lNecember 7, 


1969, but the entries run through December 12, 1969; 
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the following double page has a date December 13, 
1969, but no other entries, and the rest of the book 
is blank. 
(Defendants' Exhibit L-4 marked for 
identification.) 
Q What was the vessel's position when you went 
off watch the morning of the stranding? 
A 48 degrees and 22.4 minutes north and 68 
degrees 56.4 minutes west. 
Q What was the speed the vessel was making 
over the ground at that minute? 
This is the anchor position. 
I mean when you went off watch? 
In the morning? 
Before the stranding. 
We were laying at ahchor during 
during the night, yes. 
Q 1 didn't realize that. 
How iong had you been lying at anchor? 


A We must have anchored in the evening the 


day before, 2130 on October the 2nd. 


Q What was the reason for that? 
A They had some engine repair to make. 


Q What was the visibility at that time? 
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It was okay, it was good visility at thut time. 


What was wrong with the engines, do you know? 


A I don't know exactly what it was. He was 
talking about some pumps he had to repair. 

Q Had you had an opportunity at that time to 
talk to the chief engineer about the condition of 
the engines? 

A No. 

Q Were you asleep at the time the ship 
weighed anchor after that? 

A Yes, I went to sleep. 

Q So the ship took off from anchorage without 
your knowing or participating, is that correct? 

A Yes. 

Q During your last watch that ended at 6:00 
o'clock in the morning -- right? 

A Yes. 

Q -- had the captain been on the bridge at all 
or down in the'engine room? 

A During my watch, no. 

Q What was he doing during your watch? 

A Well, he must be asleep because it was 
all dark all over and everyone was sleeping except 


those who were on watch. 
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Q Was it daylight by the time the ship weighed 
anchor then? 


A I am not sure about the time they weighed 


anchor, but at the time of the accident it was daylight, 


yes. 
Q Now, how long had the ship been at anchor 
before she resumed her voyage? 


A From 2130, October 2nd to 6:15, October the 


Q Did you determine the vessel's position at 
anchorage or was that done by the master? 

A I made a slight correction. I found we were 
about a quarter mile farther out away from the island. 

Q Are those positions noted in the logbook? 

A Yes, that is the position I gave you here, 
the anchor position, I put that in as 4:90. at 4:00 
o'clock in the morning I put that in. 

Q That is the entry for October the 
in the top line, right? 

A Yes, 


Are these entries from -- is that 


0400. 


Is this in your writing? 
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A Yes. 

Q When did you make this change from moderate 
visibility to poor visibility? 

A I guess it was getting worse during my 
watch. 

Q And the next entry is 0730? 

A No, 0730. 

Q Whose writing is that? 

A That is the captain's. 

Q What was the speed of the JOSEPH II., do 
you remember, during this voyage? 

A I didn't have much chance to find out, 
but I would say it would be about eight knots full 
speed. 

Q Are you presently employed? 


A No. 


Q What was your last employer? 
A 


Well, I worked temporarily fov an American 
company in New Orleans, Gulf Mississippi Marine. 
Q In what capacity? 
A Well, I worked as an AB for about a month. 
I expect a mate's job from there. 
Q You expect a mate's job from them? 


A Yes, in a couple of weeks. 
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Q What was the next place to which the vessel 
proceeded or was towed after the stranding, do you 
remember? 

A What was that? 

Q Where did you go from the Bic Island, where 
did the ship go from there? 

A They towed the vessel into Tadoussac. 

Q How long were you there, do you remember? 


A It must be about two days. Two days. 


Q And then what happened? 
A 


After it was towed down to Quebec City. 
Q Were any repairs made at Tadoussac? 
A Yes. 
They put aboard a pump anyway, a pump to be 
installed in one of the cargo holds. 
Did the ship have bilge pumps? 
Yes, 
Did they operate? 
They were operating, ves. 
What was their capacity, do you know? 
I wouldn't know. 
Q What other pump did the ship have, do you 
know, before this salvage pump was put on? 


A That is where they used the bilge pumps 
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before that. 

Q And then you were towed to Quebec City? 

A Yes. 

Q And what was done there, to your knowledge, 
to repair the vessel, if anything? 

A Well, I don't think they tried to repair the 
vessel, but they tried to keep it afloat in order to 
save the cargo because he put an extra pump in the 
cargo hold. 


Q How long did you remain in Quebec with the 


A I stayed there all winter till, it must have 
been in April. 
You left in April? 
Yes. 
How long did the captain stay with the vessel? 
Weil, he died shortly after the accident. 
the 24th of October. 
About the 23rd or 24th of October? 
Yes. 24th. 
Do you know what he died of? 
A Lung cancer, so the doctor said. 
Q So you were the highest ranking deck officer 


after the captain's death, right? 
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Did there come a time when the crew were 


released from the ship? 


A 


Yes. In the beginning of Decemver or so, 


five or six of them shipped out; took jobs in another 


ship. 


Q 


Who took care of the payment of the crew and 


crew matters after the captain's death or illness? 


Were you in charge of that? 


A 
Q 
to pay 
A 
Q 


A 


Q 


I was supposed to do that, yes. 

Were you supplied all the necessary funds 
the crew off? 

Well, there were nro funds. 


Did you ask for funds? 


Yes, but I was told that there were no funds. 


Who did you deal with on behalf of the 


owner or manager of the ship in connection with crew 


matters? Did you know a Mr. Edwardson? Does that 


ring a bell? 


A 


Q 


A 


No. 
Did you ever meet a Mr. Halpern? 
Oh, Mr. Halpern, yes. 


Did he come to Quebec? 
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No. 
You never met him in Quebec? 
I only talked to him on the telephone. 
You only talked to him on the phone? 
Yes. 
When did you first talk to him on the telephone? 
I don't remember the exact date. 
Was that after you got to Quebec? 
Yes. The captain was still alive at that 
“time, and he was doing -- I actually didn't have any- 
thing to do with the payment before the captain dicd, 
of course. 
@) When did the captain actually leave the ship, 
do you know? When diu he become incapacitated? 
A He went to the hospital several times for 
checkups, but he didn't seem to be in verv bad shape 


until the last week before he died. 


Q During that last week did you perform his 


duties for him in connection with overseeing the crew? 
A Yes. We were at that time at the Salvation 
Army, most of them. 
Q They weren't on the ship? 
A No. 


hid you stay on the ship? 
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A I had to leave, too. You couldn't live 
on the ship. It was too cold. 

Q As a result of the stranding,the engines, 
were they inoperable after that? 

A I believe there were some trouble with one 
of the boilers. I don't know exactly what was wrong. 

Q What was your substance of vour conversation 
with Mr. Halpern, what was the reason for calling him? 

A Well, I didn't -- 1 was trying to find out 
what the situation was. I mean, I didn't know 
exactly what was going on. I thought he would repatriate 


the crew. 


) What did he tell you? 


A He just explained to me that it was impossible 
at the moment. We have to wait. 
Q You mean they didn't have any money to pay 
the crew? 
NC. 
Did you meet a captain or a “Mr. Bacalakis? 
No. 1 didn't meet him. But he was the one who 
this (handing). 
You never met Captain or Mr. Bacalakis? 


No. 


Nid you have any telephone discussions with 
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Q Were some of the cargo discharged at 
Quebec while you were there? 

A Yes, first about 250 tons were discharged 
at the position where the accident happened in order to 
get the ship afloat. 

Q It was on the island? 

A Yes. And the rest of the cargo was dis- 
charged much later. I don't remember the exact time. 
Much later. 

Q lo you know who supplied the money for the 
discharging of the cargo? 

A No. 

Q Besides you, then after the crew left in 
carly December who else stayed in attendance on 


the ship? 


A The chief engineer, Stama Tiadi,and the 


radio operator, Figueiredo. 

Q Do you know the reason for keeping the radio 
operator? 

A No, but I mean we were trying to -- I 
don't know why he didn't -- why they didn't send 


them. The others were sent home by the Salvation 
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Army, and they even had a collection up there in Quebec 
City to help to send some of them home. I suppose there 
was not enough money to send everybody home. 
Q Did you get any money from the owners for 
your own wages? 
A No. 
Q Have you since been paid? 
A No. 
Q Did you ever file a suit or a lawsuit against 
the ship or the owners? 
A Yes, we did. 
Q Where did you do that? 
A Well, first in Quebec we had a lien against 
the ship, but it turned out that it was worthless. 
It was sold for a few thousand, five, six thousand, 
court expenses. We had a claim of $29,000. 
Q Did you also file an action in New York in 
1970? 
Yes. 
Against the ship owner? 
Yes. 
And that's for a total of $17,410.30? 
I believe it was $28,000. It was $28,000. 


MR. HALLER: For clarity, would you ask him 
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whether the figure he just mentioned, some $28,000, 
I think, covered the entire crew, the entire crew, not 
just himself? 
THE WITNESS: Yes, that is the entire crew 

for transportation and expenses. 

Q That was $28,000? 

A Yes. 

Q What about your own claim? 

A 


T don't have the exact figure. It was about 


When did the ship arrive at Quebec City? 
11:15 in the morning, October the Ith, 1969. 
Q Was the ship ever put into drydock at 
Quebec City? 
A No. 
Was the ship equipped with a course recorder’ 


No. Because there was no gyro. 


Yes. 


Where were they located? 


Q 
A 
Q Your compasses were both magnetic? 
A 
Q 
A 


One in the wheelhouse and one on top of the 
whee Lhouse. 
Q Do you know whether the compasses had been 


adjusted or checked prior to sailing from Montreal? 
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A I don't remember now how long it had been. 
Q Would there be an entry in the logbook 
if they had heen checked? 
A 1 don't remember. I am sure they were okay, 
I used them for navigation before we anchored the 


ship. 1 would have noticed if there was anything. 


If there had been any larger error | would have noticed. 


Q Was there a deviation on the compass? 

A Yes, there always is a small deviation. 

Q How did you determine that? 

A Well, we determined it in many ways, by 
bearings. I mean, if you have your position, you can. 

Q The way you checked it on this ship was just hv 
your navigating in the river and checkins points? 

A Yes. 

Q Do you know whether the Liberian Ministry 
of Marine or Liberian Government made anv investigation 
of the stranding? 

A No, I don't know about that. 

Q You have never testified before? 

A No. 

Q Have you given any statement to anyone 
concerning your activities on the ship? 


A No. 
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MR. HALLER: So the witness will not -- 
I am just concerned that he might not fully understand 
your question, 

Did you have reference to written vibieeciic 
or oral statements? 

MR. SYMMERS: Written statements. 

MR. HALLER: You understand the question 
related to written statements? 

THE WITNESS: Yes. 

Did you or the master write a note of protest? 

I did not. 

What was the gross tonnage of the JOSEPH! H.? 

1,840, about. 

How old a ship was it? 


It wasn't that old. About 20 years perhaps. 


Q Did you ever meet a Mr. Odd Lyngholn? 
A 


No, I did not. 
Q Did you ever mect the former chief officer 
Bassilios? 
A No. 
MR. SYMMERS: Mr. Haller, I have a document 
here which is a copy of a portage bill which I 
imagine was supplied by you. 


MR.HALLER: It probably was. 
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MR. SYMMERS: I don't think this witness 
is familiar with it. 

Did you ever see this document | am handing 

entitled "Portage %3i1]" (handing)? 

No, I don't think so. 

llave you ever prepared one of these? 

No, not this form. 

MR. SYMMERS: I would like to have that 
marked for identification as Exhibit L-5. 

(Defendants' Exhibit L-5 marked for 

identification.) 


Q Could you turn to the iugbook for September 


A 


Q There is an entry there "Signed off," and then 


"Signed on," in the second half of that page. 


A Yes. 
Q Whose writing is that in? 
A It's the captain's writing. 
Who signed the bottom of the page? 
I signed it here, but this is the captain's. 
Did that include your name in there? 
Yes. 


That is when yon signed on? 
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Yes. 
At the same time the boatswain was signed on, 
was he Jose Diaz? 

A Yes. 

Q Would you turn to the log entry for October 
9th at 2000 hours. Whose writing is that where it 
says "Mess boy"? 

A That is my handwriting. 

Q You want to read that entry to me? 

A Yes, "Mess boy Pedro Sambula, Fireman 
Paulo Diaz, Boatswain Jose [Diaz and Third Mate 
Engineer Jose Opazo, complaining about severe stomach 
pain, will be sent to a doctor on arrival at Quebec." 

Q That is your entry? 

A Yes. 

Q I show you a photograph of what appears 
to be the JOSEPH! H. and ask you if you can tell me 
if that is the vessel and where that picture was 
taken (handing)? 

A Yes, it is the vessel. It's taken in 
Quebec City. 


MR. SYMMERS: Would you mark that, please, 


(Nefendants' Exhibit L-6 marked for 
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identification (a photograph). ) 
Q Now, I show you another picture and ask you 
to tell me what that is (handing)? 
A It's taken from the center of the wheelhouse. 
Q Is that a view of the wheelhouse of the 
JOSEPH H.? 
A Yes. 
MR. SYMMERS: Mark that as L-7. 
(Nefendants' Exhibit L-7 marked for 
identification (a photograph) .) 
Q Here is another picture. Would you tell me 
what that is? 
A That is the starboard side of the wheelhouse. 
Q You see a number 11 up there written in ink 
on that picture? 
A Yes. 
Q What is that written on? 
A That is the fathometer. 
Q Was the fathometer working during your trip 
from Montreal to Bic Island? 
A No. I didn't see any reason to usc it. 
Could you have used it if you wanted to? 
A I don't remember. I know I didn't use it, 


anyway. 
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MR. SYMMERS: Will you please mark this 
photograph as Defendants’ Exhibit L-8. 
(Photograph marked Defendants' Exhibit L-8 
for identification.) 


BY MR. SYMMERS: 


Q I have another picture here. (Could you tell 


me what this depicts (handing)? 
A It's the radio station. 
Q On the JOSEPH H.? 
Yes. 
MR. SYMMERS: Mark that L-9, please. 
(Photograph marked Defendants' Exhibit L-9 
for identification.) 
Q Here is another picture. What is that 
(handing)? 
A It's the display unit of the radar on the 
JOSEPH H. Some of it anyway. The top has been taken off. 
MR. SYMMERS: Will you mark that L-10. 
(Photograph marked Defendants' Exhibit 1-10 
for identification.) 
Q Do you recognize this picture? What does 
that depict (handing)? 
A It's a part of the radar. 


Q It's a part of the radar? 
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MR. SYMMERS: Mark that as Defendants' 
Exhibit L-11 for identification. 
(Photograph marked Defendants' Exhibit L-11 
for identification.) 

Q 1 show you a picture which we will have 
marked I.-12 and ask you if you recognize what that is 
(handing)? 

A It's another part of the radar. 1 couldn't 
“ell it's from the JOSEPH H. 

Q You only recognize it as a part of a radar? 


A Yes. 


MR. SYMMERS: Wiltl ;ou mark that as L-12 


for identification. 
(Photograph marked Vefendants' Exhibit L-12 

for identification.) 

Q llere is one I will have marked L-13. 
Do you recognize that as the radar unit (handing)? 

A Yes. 

Q Do you recognize that as a part of the radar 
that was on the JOSEPH H.? 

A I don't think so. I couldn't swear it. But 
it looks like the one we had on the JOSEPH H. 


(Vefendants! Exhibit L-13 marked for 
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identification (Photograph). ) 
Q Now, I show you the picture that we will mark 
L-14 and ask you if you recognize that (handing). 
A I don't remember. 
Q Does that look like a scanner mast? 
A Yes. 1 don't remember that. 
(Photograph marked Nefendants' Fxhibit 1-14 
for identification.) 
Q Were is a photograph we will have marked L-15. 
Do you recognize what that is (handing)? 
A Yes, again, it looks like the display unit 
that we had on the JOSEPH I. 
(Photograph marked Defendants’ Exhibit L-15 
for identification.) 
Q Now I will show you a photograph we will mark 
L-16. Do you know what that is (handing)? 


A That is the converter. 


Q Is that part of the equipment on the radar 


generator alternator? 
A Yes. 1 wouldn't know if tiiat is the one we 
had. 1 don't remember that. 


MR. SYMMERS: Mark that as Defendants' Exhibit 


(Photograph marked Defendants' Exhibit 1-16 
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for identification.) 
Q Did you ever attempt to operate the radar 
on the JOSEPH H.? 
No, I didn't have a chance to. 
At any time? 
No. 
Did anyone ever tell you that it was operable 
Or inoperable? 
A I was told there was something wrong with it. 
Q Who told you that? 
A I helieve it was the captain. 
Q When did he tell you that? 
A Let's see, It was on the way up, while we hade 
a pilot aboard. 
Q That's from Montreal? 


A Yes, 


AQ Was this vessel equipped with evaporators 


for fresh water? 

A I really don't remember that. 

Q I gather you had nothing to do with ordering 
supplies or equipment or anything like that? 

A No, not that. 

Q Speaking of sextants, did you have your own 


sextant when you came aboard? 
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Was there just one sextant on the ship? 
I remember seeing a sextant. I didn't have 
a chance to use it. 
Q You had no occasion to use it? 
No. 


Have you been paid to come here to testify 


No. 

Your expense has been paid? 
Yes. 

Who has done that? 

Mr. Haller. 


Do you still have a claim against the ship- 


Q Have you ever sailed on a Liberian ship 
before the JOSEPH H.? 

A Before the JOSEPII H., yes. 

Q What ship? 


A The name was GULF REX. It was a survey 


vessel owned by Ocean Science and Engineering, Washington, 


p.C. 


In what capacity? 
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As third mate. 
How long were you on that? 


Six months. 


Q Was that before 1969? 
A 


That was the latter part of '68. 
Q Do you know whether the JOSEPH H. had on 
board a copy of the Liberian Martime Laws and 
Fegulations? 
A Yes, I remember having seen that. 
Did you have Notices to Mariners? 
A We did, yes. 1 don't remember how many, but 
we had the latest, anyway. 
) Did you have any Hydrographic Office or British 
Sailing Directions? 


A T really don't remember that. I am sure we 


In any case, you didn't consult those? 
No. 
Nid you consult the Notices to Mariners? 
A Yes. Well I always .o before the ship leaves. 
I mean, I check that to see if there is anything 
important. 
Q You joined the ship one day and sailed it 


the next, right? 
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Yes. 
Before sailing did you check all these 
things? 

A This is not much to check the Notices to 
Mariners. 1 can do that in a few minutes. 

Q Did you read the Sailing Directions? 

A No. 

Q Apart from your meeting with the captain 
when you first joined the ship, did you have any in- 
structions from owners or managers as to the nature of 
the voyage or your duties? 

A No, I wouldn't say so. No. 

You had a cargo of hides for beninerait 
Yes. 

How many tones of that, do you know? 

About 2,400. 

How many holds were there in the JOSEPH H.? 
Two holds. 

Were they forward of the wheelhouse? 

Yes, one forward, one aft. 

MR. SYMMERS: Your witness, sir. 


(A recess was taken.) 
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EXAMINATION BY 
MR. HALLER: 

Q Mr. Ladefoged, | believe that you earlier 
identified the handwriting on the page for September 
30th of the log as the captain's handwriting, is 
that correct? 

A Yes. 

Q And that was the day you joined the vessel? 

A Yes. 

) You have been through this lop with me within 
the last couple of days, haven't you? 

A Yes. 

Q Looking through the log from September 30th 
on up to the end, do you find that all of the hand- 
writing after September 30th is either yours or the 
captain's? 

A Yes, it must be. 

Q And you identified, I believe -- or, 
for example, the entry under 12:30 , on October 2nd which 
starts, "Pilot left at pilot station, 12:35 departure,” 
that is your handwriting, is it not? 


A Yes. 


0 it is in a slanting script, correct” 


A Yes. 
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Q And the handwriting beginning at 2000 hours, 
which is more of a vertical handwriting is the captain's, 
is that correct? 

A Yes. Sometimes he blocked. 

Q He sometimes used block letters instead of 
script, right? 


A Yes. 


Q Now there is an entry at 2200 “ctober 2nd 


concerning injuries. to the chief engineer and to the 
third engineer, and that's in your handwritire, isn't 
it? 

Yes. 

And you attended to those men? 

Yes. 

Q You initialled "NEL" at the end of the entry, 
is that correct? 

A Yes. 

Q Turning to the page for October 3rd in the 
logbook, the first entry which begins with "0000," 
that would be midnight? 

A Yes. 

Q And you came on duty at about that time? 

Yes. 


Then you made the entry "Entered at entrance 
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to Bick Channel"? 

A Yes, and I checked the position. 

Q Referring to Exhibit L-3 for identification, 
I notice a pencilled notation on this chart which 


J will describe as follows: 


There is what appears to be a symbol for 


an anchor, the figures 0600, then 10/3 and then there 
are two dots with circles around them. 

First of all, do you know when those entries 
were made? 

A Yes, I made those. Not the anchor. Except 
the anchor and the position which is closer to the 
island. 

Q But the dot with the circle around it is 
an indication of position, is it not? 

A Yes. 

Q And the position mark which is farther from 
the island or to one's left as one looks at the chart, 
that is the one you made? 

A Yes, I made a correction. 

Q Did you make that at or about the same time 
as you made the position entry? 

A 1 checked it just after midnight and found it 


to be the same as 4:00 o'clock or 6:00 o'clock. 
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Q When you came on at midnight you checked the 
position, right? 

A Yes. 

Q Will you tell us just how you went about 
checking the position? : 

A Well, I don't remember exactly, but you 
remember it was,sometimes it was quite clear, the 
visibility was different during the watch, and I had a 
chance to take bearings on at least two, I might have 
had three, I don't remember. 

Q How do you go about taking bearings, do vou 


use any implements? 


A Yes, I used the compass, of course, and I 


applied the error that I had found during the trip 


down the river. 

Q Did you use something to sight the landmark? 

A Yes, 1 am sure we had something. ! don't 
remember what. But I am sure we had something like that. 

Q And by sighting the position of the landmark 
and comparing it with -- 

A By having two bearings. If you know your 
directions of the compass you can get a nosition by 
two bearings. 


Q You pet a bearing by sighting the position 
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and then comparin; the angle at which -- 

A Not angle. It would be just to cross the two 
position lines. 

Q So that you used the compass and some sighting 
device 

A Yes. 

Q -- to determine the magnetic bearing -- 

A Of the two -- 

Q -- of the two or three landmarks you selectei? 

A That is right. 

Q And where those lines of position intersected 
would be your position, is that right? 


A Yes. 


Q And the latitude and longitude which you have 


entered in the chart, did you scale that off the chart? 


A Yes, this should be. 

Q From the scales in the margin of the chart 
to determine the degrees and minutes of latitude and 
longitude? 

A Yes. 

Q You remained at anchor throughout your watch 
until about 6:09 o'clock when the captain relieved you, 
is that right? 


A Yes. We were still at anchor at that time. 
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Referring to the log, |! note the last entry in your 
handwriting in this part of the log,"600 dense fog," 
followed by your initials. 

A Yes. 

Q Was that the last entry you made before vou 

off duty? 

A Yes, that must have been. 

Q 1 take it at that time the fog was dense? 

A Yes, it was nearly zero. 

Q I think you said the master came to the bridce 
a few minutes before 6:00 o'clock? 

A Yes, I believe it was 10 or 15 minutes before. 

Did you have any conversation with him at that 

time? 

A Not very much. | don't remember exactly 
what we were talking about. 

Q Did you observe anything unusul about 
his condition at that time? 

A No, I did not. 

Q : Did he say anything to you about his 


intentions as to getting under way? 


A I don't think he said he was going to go -- 


get under way right away. lie said something about 


the engine was ready. They had not told me from the 
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engine roon. 

Q But he had told you that he had been -- 
whatever was wrong where the engines had been -- 

A Had been ready or was ready. 

Q How did you first learn that there had been 
a grounding? 

A Well, I could feel it. I woke un, It lit 
very hard. 


Q You were asleep and you were awakened by the 


Yes. 
Then | think you said that within a few 
akastes you went to the bridge? 
A Yes. 
Q Did vou look it the logbook when you went 
to the bridge? 
A Yes. While [| was on the bridge. 
Q How soon after vou got to the bridre, if 
you remember, did you look at the logbook? 
A That was a few minutes, two or three 
minutes after. 


Q When you -- 


A 1 remember that because I was trying to 


read what he had down there, but I couldn't. 


“— 
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Q When you first looked at the logbook after 
coming to the bridge after the grounding, had the 


following entry been made: 


"081S5-foggy- heave and a symbole for anchor 


and proceed." 

A Yes, that had been made. 

Q And had the entry on the next line which 
begins "0730 run aground," been made? 

A Yes. 

Q Had the entries on the rest of that line 
which are not terribly legible, had they heen made? 

A Yes, 1 remember that because |] remember ! 
couldn't -- | didn't understand it. 

“MR. SYMMERS: Can you read those? 

Mi. HALLER: I will give an apvroximation of 
them just to identify them, but I don't voucl for my 
reading of them. It looks like "F," then "AST," and then 
a symbol for and, and then "All" as near as i can 
make out, followed by a word which may be steering. 

Mr. Symmers has helped us with this. The 
inscription which I made as "F. AST," apnarently means 
full astern, and this is followed by what may be 
either an "And" symbol or possibley another F 


followed by the letters "All,"' presumably meaning full 
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ahead, and the word which I interpreted as steering 


before 1 will simply say that I am not at al! clear 
that that ds what it Says. it books Tike "Stearine..” 
Lt. may be) => 
THE WITNESS: Steering. 
MR. HALLER: Coupled with the word on the next 
line it apparently reads "Steering gone.” 

0) So to return to the condition of the log wher: 
you first saw it, the entry "Run aground," and what 
we have interpreted as “full astern," and "full ahead,” 
those entries had been made? 

lle may have made that immediately after he 
hit, after the grounding. ‘ 

Q In other words, he made that before you vot 
to the bridge? 

A Yes. 

0) And do you remember whether the notation 
which we have interpreted as ‘Steering gone" had been 
made? 

It was there, too. 

That was there, too? 

Yes. 1 don't have any idea what it meant. 
Was it a few minutes after 7:39 that you got 


to the bridge? 
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A Yes, tf mast be -7220.er) 7235. 

Q Dad you stay on the bridge then for some period 
of tine* 

A Only a few minutes, because then the chief 
engineer came up and then the master and the chief 
engineer decided that it would be better to swing 
out the boats, the lifeboats. 

Q After the entries we just discussed there is 
an entry, “0930 Finished trying with engines due tide.” 

1 take it that entry was not in the logbook 
when you first saw it at about 72357 

A No. 

Q Did you have any discussion with the master 
about efforts to get off the strand by working the 
engines? 

A Now ft think <-0 1 didn’t haveany discussions 
With nim about it at all. 


It was Sitting very hard. It was high waters 


at the time. 


Q Referring to the next few pages of the log, 


are there notations concerning the lightcring of cargo 
in order to lighten the vessel? 
A Yes. 


() there is a notation on October 6th at 
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2315 which says, "Vessel atheat," 


That is your handwriting, ont ie" 


Yes. 


5 Q 


Yas that the first time the vessel was 


afloat after the strand? 


8 Q) So that the period of time from the stranding 


9 at 7:30 a.m. on October 3rd until 2315 hours on October 


1. Oth, is it a fair Summaty tO sey that during that period 


11 of time part of the cargo was discharged, further efforts 


12 were made to move the vessel and she finally floated 


off at 11:15 p.m. on the 6th? 


A 


That is correct. 


15 Q incidentally, all of the entries 2x the 


i¢ log or substanttally all of the entries in the log are 


17 Preceded by times given in 24-hour Clock num} 


eTs. 
18 A Yess 
19 Q Did you make those entries at or about the 
go actual times shown? 
21 A At or about, yes. 
22 Q Would that be true for all of the entries 
93 You made right up to the end of the log, in which 
4% case they were made on the time indicated? 
25 A Oh, the same date, anyway. 
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Q On the left-hand part of the double page 
for October 3rd under the column headed , "Hours." 
where there are numbers from 1 to 12, the number in the 
box for the number for 7 there is a little slant line 
and "15" written in by pencil. That was presumably 
an entry made by the captain, wasn't it? 

A Yes. 

Q Do you know what that indicates or what woulc 
that indicate to you considering the way the log 1s 
kept? 

A That is the way |} put 6:15. 

Q In other words, you would interpret that 
as an indication of 0.157 

A Yes. 

In the column "Steer" there is a handwritten 


noteation.. “105.” 


What does that mean to you? 


A Well, that's the heading -- the reading of 


the steering compass. 

Q Would you interpret the 105 in the steer 
column, which is in the same line, as the notation 
you interpreted as 6:15 as meaning that this was the 
compass reading which the master steered when he got 


under way as noted in the right-hand side of the log 
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3 A Yes, just after the,--: when the anchor 
4 Was away clear of the bottom at 6715, He must. be 


on that heading, 105 degrees on the steering compass. 


Q You mentioned that before the captain was 


hospitalized he had gone to the hospital one or more 


8 times for a checkup, 


A Yes, 


Q Where did that occur? 


A That was in Quebec City the first: time, 
after we arrived at Quebec. 


That was after you returned to Quehec after 


Q 


the stranding? 


A Yes. 


Q Did you have any conversation with the 


captain, his reasoi; for going to the hospital? 
A Yes. As a matter of fact, we didn't believe 
he was sick because he looked all right. 


How did you learn that he was going to the 


Q 
hospital’ 
A Well, he told us so, I mean. 


Q I noticed that on the October i7th page for 


the log there is a notation "1200, vaptain ©, Cabezas 


hospitalized," and it gives the nane of the hospital 
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in Quebec. 


Right. 


Jhat is your handwriting? 


Yes. 

Was that the day on which the ¢aptain actually 
left the vessel and went to the hospital and stayed 
there as a patient? 

A Yes, he didn't come back to the vessel 
after that day. 

Q Was it wart of your regular duties as mete 
keep the log? 

A yes. 

Q And then after the captain lcft the vessel 
the vessel was at Quebec, vou were the only licensed 
deck officer left on the vesse!, then? 

Yes. 

Q Then was it your sole duties from then on 
to keep the log? 

A fes. 

Q) Did you keep the log right up until the 
recorded date, which is December 13th? 


A Yes. That must be the date we all teft the 


Were alk,of the entries which vou made in 
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the lop during the return to Quebec and after the vessel 
. was in Quebec, were they to the best of vour knowledge 
, at the time accurate statements of various things 
which had occurred? 
$ 
A Yes, they were. 
6 
Q Let me show you a facsimile copy of a 
7 
paper headed "Protest,'' dated October 10, 196%. 
8 
Does your signature appear on that paper? 
) 
A Yes, 1 signed it, toc. 
10 
() Does that refresh your recollection as to 
11 
ACen whether you signed a note of protest? 
iN 12 
. 
\ Yes, I remember. 


) P= you remember whether you read it before you 


Signed it? 


Yess. b did. 


ls that @ copy of the note of protest that 


Q 


you signed? 


A Yes. 


I will have that marked for 


ATE 
a8 


HALLER: 


identification as Plaintiff's Exhibit L-A for 


identification. 


L.-A marked for 


(Plaintiff's Exhibit 
identification.) 


Q Let me refer again to DefendantS' I} xhibit 
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L-3 for identification; on this chart to the right of 


Bic Island there is a pencilled note with the word 
"Aground" with an arrow beneath it and below that 
"7200" and “2072.” 


Did you make that notation? 


Did you make it at about the time noted? 
Vest 
Then the arrow points t) a pencilled mark 
which appears on the chart, and was that the nosition 
that you: =+ 
A That was about noontime. That was the first 
time we had a chance to get a good positicn. 
Q At noontime there was enough visibility so 
that you could get some bearings on some check points? 
A Yes, 
Q Was it at that time that you made the notation 
on the chart? 
Less 
Q And made the notation on (ctober 3rd of the 
log "1200 aground position"? 
A Yes. 


And then you gave the longitude anJj latitude, 
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Yes. 
MR. SYMMERS: Why don't you ‘read it into the 
record. 
MR. HALLER: "48 degrees 24.2 minutes north, 
68 degrees Si).1 minutes west." 
I have no further questions at this time. 
MR. EINARSON: No questions. 
BY MR. SYMMERS: 
Q Do you have a copy of the license under whict. 
you were sailing ai the time? 
A Yes (handing). 
MR. SYMMERS: We have made photocopies ot the 
license of the Republic of Liberia “. 4°84 issued 


to Mr. Ladefoged. With your permission could we 


substitute a photocopy for the original and mark it 


L-l? fer identification. 
MR. HIALLER: Yes. 
(Defendants' Exhibit L-17 marked for 
identification, ) 
Q It is still possible to reach vou through the 
address 25 South Street? 
A No, It doesn't even exist. My address is 
now 104] Mapsoon Street, New Orleans. 


Q And you have an apartment there or a house? 
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A No, it's just a mailing address. 

Q So that is where you will pick up mail in the 
future? 

A Yes. 

Q If we wanted to get in touch with vou? 

A Yes. 

Q Did the captain at any time give vou an 


explanation of how he happened to ground the vessel? 

A No, he didn't attempt to. 

Q Is there anything, Mr. Ladefoged, that 1 have 
not asked you that you would like to say or explain 


what happened on this trip? 


A No. The captain simply made a mistake. That's 


all I can Say. 


“Mk. SYMMERS: I have ne further question- 


(Time noted 12:55 p.m.) 
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of the within deposition be waived; that such 


deposition may be signed and sworn to before any 


officer authorized to administer an Oath: that 
ail objections, except as to form, are reserved 


to the time of trial. 


PTET OP By the witness, 


being first duly sworn by a Notarv Public of 


the State of New York, testified as follows: 
EXAMINATION BY “IR. SYMMERS: 
9) Mr. ‘furphy, will vou please state for the 
record, your full name and present home address. 
A ‘y name is Daniel “Murphy. “fy present home 
address is P. 90, Box 11, Riverport Nova Scotia, Canada, 
Q Are vou married? 
I am married. 
Do vou have any children? 
I have three children. 
What is your present employment, if any? 
A My present employment is with the company 
H. B. Nickerson § Sons, the second largest fishing 
company in Canada, privately owned. 
9) low many ships do they operate? 
A A total of approximately 30 ships not all 
in operation at once. We have reserve. 
You have a fleet of 30 ships approximately? 
Yes. 
ilow long have vcu been with this company? 
Approximately three and a half years. 


In what capacity? 


, 
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A In charge of electronic marine maintenance 


and sort of seneral assessment of electronic equipment, 
@) Are these ships all equipped with radar? 
A Every shin has two radars with the exception 
of the one or two on refit which I stripped sometime. 


May I qualify that by saying every seagoing 


ship has two radars before it leaves a jetty. 


0 Are they also equipped with radio direction 
finders? / 
A No, none of our ships are equipped with radio 


direction finders. 

Q Will you give us just a brief outline of your 
background from education and experience. 

A Education was at the -- whet we used to call 
grammar school level in Ireland and I joined the Royal 
Nevy just under 18 years of age. I went in as a seaman, 
graduated to the sonar or aztec department which was 
antisubmarine warfare known as aztecs; from scaman rose 
to petty officer; from operator of sonar equipment to 
higher submarine detector instructor. 

I left the Royal Navy, went to a cempany 
called the -- 

9) When did you start in the Navy, vou said you 


were about 18? 
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2 NA I was in the Navy from January 16, 1936 


3 through January the 4th, 1946. 


4 9) How old are you now? 

5 A My age now is 57. 

6 Q So when you left the Navy, then what? 

7 A When I left the Navy I was asked to join a 


8 company called the Submarine Signal Company in Fngland 


ie) 


Limited, which was a subsidiary of the Boston, “fassa- 


10 chusetts Submarine Signal Company and is now owned and 
11 taken over by the Ravtheon. 

12 My capacity there was termed as an inspector 
13 which meant that I inspected new equipment, assisted 
14 with a design of new equipment, went to sea with ships 
to test new equipment and visited all classes and 
ships for repair and all nationalities of ships 
including merchant ships, tugs, liners, warships and 


naval vessels, et cetera. 


19 Q That was with reference to electronic 


equipment? 


21 A At all times with electronic equipment. 


Did that include radar? 


Q 


A No radar at that stage. 
Purely for echo sounding equipment. 


From their Submarine Signal Company I was 
u pany 
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bo 


separated from my wife, just come home from the war 
3 when I took a job with the British Post Office in 

the capacity of repeater station technician, which 
means like the Bell Telephone system whereby you are 
looking after the long-distance calls and the techni- 
cal aspects of this. 
Wages and conditions were not very good, so 


I rejoined Submarine Signal Company once more. 


When was that? 


Q 


1 A There was only a three-month break actually, 


12 a three- to four-month break. Actual dates, I'd have 
13 to sit down and -- I then went back to Submarine Signal 
Company in Glasgow and after approximately a year or 
18 months in Glasgow, where I was able to have my wife 


with me, I was then transferred back to London again. 


% ; , ; 
In the meantime, Submarine Signal Company, 


the English branch, had been taken over by S. G. Brown 


19 Limited. They were the manufacturers of gyro compass. 


They wanted me for my knowledge on echo sounder. When 
I was appointed to go and travel around Europe where 
they were opening a new sales market, and my job was 
to install on the site echo sounding equipment under- 


neath ships which is highly technical, to instruct 


personnel in the maintenance and use and operation of 
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2 our equipment and to generally, where we had depots 
3 around the British Isles, where the depots couldn't 
4 cope with a problem, sometimes I would go out and 

5 spend the time to make the equipment work correctly. 


6 From §. G. Brown to a company called W. H. 


~ 


Smith, contractors to the British Admiralty on the 
furbishing of 268 radar, the first radar released for 
9 general use on merchant ships. 

19 9) When about was that; was that after the war? 
11 A Yes, I started the Submarine Signal after the 
12 war and I started with them in 1946. I was with them 
13. five or six vears, approximately, I am not sure of that 
44 date yet, I'd have to look up records, in the vicinity 
15 of five years is near enough. 

I started on the refurbishing 268 radars and 


I was appointed the manager of Grimsby on the East 


Coast of England in charge of sales and service. We 
then dealt with a Cossar radar which I think was the 
first term of civilian radar released for general 
merchant ship use. 
About the same time we dealt with Antchuz 


gyro, I went across to Antchuz and Atlas Fish Finders, 


the first introduced on the market. I brought the 


first one into Great Britain, installed it, went to 
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sea with it on the ship for a trip to the Berents Sea, 
then I was with W. H. Smith untii W. Hl. Smith took on 


the British tanker contract for Decca radar and lost 


the contract for Cossar radar throughout Great Britain. 


I was asked to join the British or English 
Marconi Company and took charge of their radar in the 
Port of Grimsby during installation training of tech- 
nicians and general maintenance. 

During this period [{ was ‘oaned to W. H. 
Salvensen §& Company for a period of approximately 
eight to nine months to insta’1 24 Marconi radars to 
provide service down in the Antarctic aboard factory 
ships, whaling ships and Greatvikken Island, it's the 
most southerly point of civilization. 

During the national geophysical year, this 
was when I was loaned down, I was also of service to 
the ships bringing down the personnel for the British 
attempt on the South Pole. 

When I returned to Marconi I was appointed 
vith promotion to the naval refitting section for 
Corvette's destroyers, et cetera, then I immigrated 
to Canada, 

Q What year did you come to Canada? 


1957, July of 1957. 
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8) What was your experience in Canada? 

A I arrived in Canada on the Thursday, the 
llth, I think, and the following day, the 15th 
approximately of July, I started as branch manager 
of the Gabriel Aero-Marine Company Limited at the 
Montreal branch of that company. 

After nine months, I changed to Aviation 
Electric Company, the subsidiary of the Bendix grour. 
They wanted to transfer me down to Florida and I 
wouldn't go, so checking further back §. 6. Brown and 
the Submarine Signal Company had opened up a Canadian 
branch of the company. They asked me tu return 28 our 
branch manager to take charge of the Quebec area, 


Quebec City area. 


two years, during which time they loaned me for two 
months to the Deprrtment of Transport, Canada, to 


service ships in the North. 


Q When you say you serviced ships, does that 


include servicing of radar? 

A When I went up North the equipment that I 
serviced was radar, echo sounders and gyro compasses, 
Loran equipment, depth sounders, “ufax weather 


machines, radio telephones, radio transmitters, 
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direction finders. That's all I can think of at the 


bo 


3 moment. 


4 Approximately 'fay in 1960 I opened the 
a 5 company of Radiovision in my own name, 
: 6 Q That was in Quebec City? 
: 7 A That takes us up to -- 
R Q What was the business of Radiovision? 
9 A Radiovision was to do everything appertaining 


10 to the servicing of marine electronics. 

11 Q What was your position, you were president 
12 of Radiovision? 

13 A I owned the company. It was not a limited 
14 company, it was a registered company. 

15 q Were you Radiovision in 1969 and 1970? 

16 A I was still Radiovision. 


17 “Q Do you recall going aboard and inspecting 


$ 


the vessel called the Joseph II. at Quebec City? 


19 A Yes, that's right. 


20 8) When did you do that? 


21 A I did that in January when I was called in 


23 0) I will ask you in my next question, who did 


\ 


you go with? 


25 A . I Went with Captain George Grant and the 


218 


1 ewlm Murphy 1] 


2 insurance representative, ‘!r. Lindsav. 


3 @) John Lindsay? 

4 A Lindsay. 

5 9) Nid vou have anybody else with you? 
6 A Yes, they had brought a professional 


“1 


photographer named Edwards in Muebec City. 


1 2 


8 9) Nid you inspect the bridge of the Joseph H.? 
lly 


.s . . . : 
? A I made a visual inspection of practica 


10 all the electronic eauipment on board. 


Li a) Did that include radar? 
\2 A That included the radar, yes. 
13 a) Did you have any pictures taken of the radar 


equipment ? 


~ 


15 A Yes, I did. ‘tr. Edwards was taking pictures 


some of the equipment under my 


and I asked him to take 
direction. 


18 Q Mr. Murphy, in general, tell us what you 


observed, if you recall now, about the radar equipment 
on the Joseph H., that is what type and whether it 
appeared to te in working order or disrepair, whether 
it was disassembled, completely assembled or what. 
23 A ‘Ny impression of the radar was not a very 
favorable one inasmuch that the ship had been a bit 


exposed to the elements, et cetera, and the equipment 
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could not be operated, there was no power on the ship. 


We tried to get a temporary supply but this just 


didn't work out. 


Q What type of radar was it, do you remember? 

A It was an RCA 103. 

Q is that alse called a Ch 1037 

A There is not a great deal of difference 
between the CR 103 and the RCA 103 that 1 know of. 

Q am handing you a batch of 15 pictures. 
“ir. Murphy, would you look at those pictures and tell 
me if those pictures represent the pictures that were 
taken under your direction by the photographer, 

Mr. Edwards. 
(Handed. ) 

Q Just go through the whole batch and then we 
will talk about each one later. 

A Yes, these appear to be the same pictures 
that I had Mr. Edwards take under my direction. 

Q With reference to the picture which has got 
the number "1" on the face of it, on the back it's 
marked Defendants' Exhibit L-7 for identification, 
that "L" stands for Mr. Ladefoged who is the chief 
officer of the ship. We marked that when we took 


his deposition. 
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Could you tell us what that represents or 


depicts? 


(Showing photograph to the witness.) 


5) A I think that the number "1" is my writing 


and this is a photograph of myself over at the main 


modulator section of the radar, and I pot that to 


b 


show the general state of the bridge itself nius the 
oS : 


4 fact that the modulator receiver, local oscillator, 


et cetera, and parts that we can see were intact and 


also that the PPI was mounted on top of the modulator 


itself. 


13 Q I hand vou picture Number 2 which has not 


. 


been marked before. 
15 MR. SYMMERS: I ask the reporter tc mark 


that Murphy Exhibit 1 for identification. 


(Photograph Number 2 marked Defendants' 


(Murphy) Exhibit 1 for identification. } 


19 BY MR. SYMMERS: 


20 Q I show you this picture which has been marked 


Defendant (Murphy) Exhibit 1 for identification and 


also bears the number "2" on the face of it. Yell us 


what that depicts. 


That number 2" is my writing of number "2." 


Q 


As I stated on the first one, this is a picture of 
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myself, the PPI unit -- 

Q No, you are talking about the first one. 
We are talking about the one I just handed to you 
with the number "2" which is Murphy 1. 

A This is a complete picture of the modulator 
which I am seen bending over this pictur’ Number 1. 

Q Does that show TXRX? What does *iiat mean? 

A TX is an abbreviation for transmission, and 
RX is an abbreviation for receiving. The picture is 
intact in that the wave guide is shown leading to the 
TR cell, local oscillator cavity and the magnetron. 

It also shows the local oscillator in place. 

It shows the venture to the magnetron -- 

Q I will tell you, if you just identify the 
pictures generally now and we can ask you later after 


we have got them marked. 


Now, I show you another picture which is 


numbered "3" on the face in ink and on the back it 
is marked Defendants' Exhibit L-11 for identification, 
and just tell us what that depicts, if you will. 
(Showing photograph to the witness. ) 
ee 


A It depicts another view of the modulator 


from another angle. 


0 # I now show you another picture. 
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te. SYMPERS: I would ask the reporter to 
mark this as Defendant (Murphy) Exhibit Number 2 
for identification. 
Q I believe that's Number 4 on the face of it. 
A That's correct, yes. 
(Photograph Number 4 marked Defendants’ 
(Murphy) Exhibit 2 for identification. ) 
BY MR. SYHMEERS: 
Q Now, ‘fr. Murphy, with reference to this 
picture that has just been marked M-2, could 


us what that is? 


A It's a follow-up on picture Number 3 showing 


the wiring underneath the modulator, wiring connection. 

Q I show you the one that's got the Number 5 
on its face and has been marked Defendants' Exhibit 
L-12 for identification, and tell us what that is, if 
you will. 

(Showing photograph to the witness.) 

A This is an exposed rear interior view of 
the modulator. 

Q- Here is one that's got Number 6 on the 

and is marked on the back Defendants' Exhibit 
L-10 for identification. Can you tell us what 


that is. 
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(Showing photograph to the witness.) 

A This is a photograph of the PPI unit with 
top cover removed. 

Q "PPI" meaning what? 

A Plan Position Indicator. 

Q Here is one that's marked Defendants’ 
Exhibit L-13 for identification, and it's numbered 
"7" on the face. Could you tell us what that depicts? 

(Showins photograph to the witness.) 

A This is a follow-up on Number 6 that a 
photograph was taken down into the PPI. 

Q With reference to the next picture which is 
marked Defendant Exhibit L-15, would you describe that 
for us. 

(Showing photograph to the witness.) 

A This is another section following up on the 
previous one showing the interior of the PPI from a 
different angle. 

Q Here is a picture that's been marked as 
Nefendants' Exhibit L-16 for identification, and is 
numbered "9" on the face in ink. What does that 
represent? 


A This picture represents a motor which had 


been put on board to run the radar equipment, also 
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the start switch and the supply switch. 

Q When you say "motor," do you mean ¢the 
motor generator? 

A Motor alternator for delivering AC to the 
radar. 


is that powered Ordinarily 


A This is powered directly from the 220 DC 


ship's mains and gives out 400 cycle AC to supply the 
various parafunctions of the radar, 

9) I have a picture that has the number "10" 
on the face and is marked Defendants" Exhibit L-14 
for identification. Could you tell us what that 
depicts? 

(Showing photograph to the witness. ) 

A This is a picture showing where a new cable 
had been ‘aid into a junction box between the scanner 
unit housed on the top of the mast and the modulator 
unit down in the bridge secticn. 

Q Here is a picture marked 11 on the face and 
has been marked on the back as Defendants’ Exhibit 
L-8 for identification. Could you tell us what that 
depicts? 


(Showing photograph to the witness.) 
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A This picture was to give a gencral appearance 
again to the bridge and to encompass the echo sounder 
which was what they call a red light indicator type. 

Q Was part. of your business in Radiovision the 
maintenance and repair of radar sets? 

A That is correct, that was my business, the 
main part of my business. 

Q Had you had experience incident to maintenance 
ee repair of this type of RCA radar? 

A I had experience ranging from 'farconi in 
Fngland who were RCA agents, to being the official 
RCA agent in Quebec City. 

Qq In your opinion, was that radar readily 
made operable if it had heen attended by a person 
such as yourself for repair or maintenance? 

A In that respect with persons such as myself, 
I would disagree with the word “readily." It could 
not readily be made operative. But it would have been 
made operative by a person like myself with the 


necessary pixrts. 


(8) What parts would have been required? 


A I had the parts. I don't know what I would 
have required until I got into the radar because the 


radar appeared to be intact as regard to components 
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Q Could you give us a rough estimate of what 


you would have charged to put that radar in operation? 


A On a no work, no pay basis about 650 bucks. 

Q Incidentally, do you know the range of this 
radar and what variables it could be adjusted to? 

A I think it's 138 and 20. I am not sure 
until I would sort of read it because one can't 
remember all minor details of various equipments. 

a) Is this particular type of radar as of 1969 
still used on merchant ships? 

A We have one on the Irvingwood which was 
sailing up North near Quebec that I can remember. 
There is one on a whaler called the Westwill which 
was sailing out of St. Johns, Newfoundland. 

Q If that radar had been in operating condi- 
tion and operated by a person knowing how to operate 
it, would it be an aid to navigation? 

A Oh, yes, the pilot wouldn't have gone 
without it. 

‘Rm, HALLER: I move to strike the last part 
of the witness’ answer. 

Q Have you sailed the St. Lawrence from 


Montreal to Quebec? 
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And beyond Quebec to past Bic Island? 
A I have sailed abreast to Bic Island to 
Les Escoumains from Les Escoumains to the pilot 
station. 
Q Mr, Murphy, a vessel such as the Joseph lI. 
with this type of radar being operated in any condi- 
tion proceeding up toward the sea past Quebec toward 


Bic Island in a dense fog, would that radar be able 


to pick up and warn the navigator of the presence of 


Bic Island? 

A The radar was correctly in tune, yes. 

n From what distance? 

A Depending on height would be the thing, but 
I would say Bic Island itself would be a target up to 
about 12 miles, 8 to 12 miles, Bicquette inside it 
would be a lesser target, but the main target would 
be the Bic Island target. I would say a conservative 
six to eight miles. 

Q Mr, Murphy, you have brought down with you 
a Chart 1223 of the Canadian Hydrographic Office, and — 
does that show the Ile of Bic and Bicquette that you 
just referred to? 

A Yes, this chart shows those two islands. 


MR. SYMMERS: Would you mark this Murphy 
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2 Exhibit 3 for identification. 
"“Xx 3 (Chart 1223 marked Defendants’ 
(Murphy) Exhibit 3 for identi fication,) 
BY “R. SYMMERS: 
Q 


whether she was equipped with a radio direction finder? 


Did you observe when you were on the Joseph H. 


A I did and she was. 


Do you recall the type? 


Q 


10 A No, it was the standard RCA model, the type 


I can't remember. It was one I had calibrated for RCA 


quite a few times, I'd say four or five. 


Nid your business at that time include 


Q 


calibration of radio direction finders? 


15 A Yes, and in fact I would go as far as to say 


16 I was the only one from Montreal and Ile du Gaspe that 
could do calibrations. 
18 Q Do you do it for the Canadian Government or 


just for private ship owners? 


20 A I used to do it for the Canadian Government, 


but the last time I did -- they have now got their own 
operators. The last time I did any work on calibration 
was for the Department of Transport, there were two 


involved which there normally should be, myself and 


gS & 8S RB 


ene of their technicians, and we both signed the 
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correction chart on the large icebreaker John A, 


MacDonald on our major voyage. 

Q How often is it customary, if you know, in 
merchant ships to calibrate the RDF? 

A It is mandatory in merchant ships, as far as 
I know, to calibrate the DF every two years. 

Q What is involved in calibration? 

A (To calibrate a direction finder you have to 
have a signal, a steady, continuous signal which the 
DF can receive. You have to have it on a fixed point, 
either an anchored boat or a beacon shore. 

You have an operator or a calibrator like 
myself taking bearings on the direction finder equip- 
ment. Besides me is a person taking bearings as I] 
give them to him. On top of the bridge on the polaris 
is a responsible officer like the chief officer or 
second officer who takes a visual bearing on the 
particular beacon source. 

Mn each occasion when I shout "Now," or give 
a signal with a bell and then the bearing that I mark, 
the bearing that I give is marked down by the person 
beside me, the bearing the officer taking the visual 
bearings has given is marked down beside that, and 


after taking a bearing every ten degrees around a 


ve 
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360-depree radius, then the two bearings are compared 
and errors minus or plus are translated onto a graph 
which then gives the correctional factor for that ship 
to post besides its DF, so that when bearings are 
taken they can apply the necessary corrections. 

Q What is that document called? 

A I only have ever called it the DF correction 
chart equally as much as you have a magnetic compass 
correction chart, It is mostly exactly the same thing. 

Q The same as a compass. 

A I might add that it is a very individual 
thing that you cannot take a DF and its correction 
information from one ship to another, but if you move 
it from one ship to another, you again must go through 
the whole procedure of correction even only if it was 
done 24 hours ago or 12 hours ago. 

Q What are the factors or cause that bring 


about the necessity for adjusting of the RDF? 


A Many factors are involved. First of all, 


the ship's own magnetic influence will alter from time 


to time. Electrical fittings will have been added or 


taken away on a ship, radio antennas may have been 


renewed or rerun or added, electrical equipment might 
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have been added in the vicinity of the RDF. Loops 
could be painted by mistake or the installation part 
of the loops could be painted by mistake. 

That is some of the factors. The RDF 
itself, the Q or the installation of the coils or the 
internal section of the RDF could alter, and all this 
leads to like a lot of minor things will lead to, a 
major inasmuch as your DF or RDF could be out 30 or 
40 degrees. 

Qq Do you have any knowledge of the normal 
complement of officers and crew for a deck watch on 
a merchant vessel such as the Joseph Hl. for safe 
navigation with the use of radar? 

A Only inasmuch as that I have -- 

Q If you do, tell us what your views are. 

A My knowledge of this is not -- I can only 
express an opinion. I have no great knowledge to 
this beyond the fact that I was a seaman in the Navy 


where men are readily available, and on a ship like 


that we would have a lookout on each wing, possibly 


22 one in the crow's-nest. 


0 I am not talking about the Navy. Ilave you 
been on merchant ships at all? 


A Yes. 
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9) Have you been on the bridge on a merchant 
ship during the operation of radar? 

A Yes. 

0 What is the procedure there with ‘reference 
to watches? 

A A ship of that nature on the one when you 
asked me if I had gone up the St. Lawrence and I have 
gone up on a similar ship as that one. They had a 
lookout posted on the port and starboard side of the 
bridges. They had a senior officer of the watch and 
maybe a cadet looking at the radar or a senior officer 
watching a radar and the cadet watching the course of 
helms when we were steering. 

I have been on the bridge of similar ships 
where no lookouts were posted, the only persons there 
were the helmsman, the officer of the watch, the 
pilot and myself. 

Q Do you know whether it's customary for ships 
such as the size of the Joseph H., foreign flags shiv 
traversing the St. Lawrence between Montreal. and Bic 
Island, to carry a pilot? 

A I thought it was mandatory. 

Q As far as you know it's customary in any case? 


A I haven't been on a ship yet up or down the 
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St. Lawrence, a foreign-going ship, that ¢! «ure wasn't 
a pilot on board. The only ship that I have sailed 
the St. Lawrence on has been a local Quebec ship who 
was sailing up to Forestville up near Ile du Bic 
there, and every other ship that I have been on there 


has been a pilot. 


Q Are you also familiar with echo sounding 


equipment ? 

A Yes, I am. 

Q Is that part of your business, to service 
that equipment? 

A It is part of my business now and it always 
has been all my life. 

8) Did you find an echo sounder on the 
Joseph H.? 

A I saw an echo sounder on the Joseph Il., yes. 

Q Did that appear to be intact, as far as you 
could tell? 

A It looked to be intact. I didn't do a great 
examination on it aciune ae prime function was to look 
at the radar actually. 

Q Going back to the radar, tir. Murphy, did you 
find any components missing on that radar from your 


examination of it? 
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2 A from a visual examination there didn't appear 
3 to be any components missing. 

4 Q Did that include tubes? 

5 Yes, tubes particularly I was thinking of. 

6 0 And other parts? 

7 A Well, all the parts seemed to be intact by 

8 the photographs and by my visual examination. What 

9 state they were in, I don't know. 


10 MR, SYMMERS: Could you mark these ‘Murphy 


11 Exhibits 4, 5, 6 and 7 for identification. 


12 (Set of four photographs marked 
13 Defendants' (Murphy) Exhibits 4, 5, 6 
and 7 for identification.) 
BY MR. SYMMERS: 

Q I am showing you a set of four pictures that 
have been marked Murphy Exhibits 4, 5, 6 and 7 for 
identification. Were those pictures taken the same 
time you visited the ship by Mr. Edwards? 

(Showing photographs to the witness. ) 
Yes, I remember this one being taken. 

9) You are now referring to Defendant (Murphy) 
Exhibit 5? 

A Yes. I can identify these because -- 


9) Referring to 6 and 7? 
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Yes. That's George Grant. 

In Number 7? 

Yes. 

Captain Grant, who was he? 

I think he was captain of the tug. I don't 
know this for sure, but I think George was -- I know 
he was captain of the salvage tug for Foundation at 
the time, but I don't know if he was captain on a 
particular -- I don't know, they might have taken that 
one before. 

Q Is that picture a fair representation of your 
recollection? 

A I recognize the picture but it wasn't taken 
in my presence. 

Q Is that a fair representation of what the 
ship looked like at that time when you went aboard? 


A That's correct. In fact, this is taken in 


the Louise Basin, and my office is not very far from 


where the ship was, so that I can't identify. 


0 Was she iced in in January like that picture 


shows (referring to Exhibit 4)? 


A No, I don't know. This picture I am doubtful 


of because I thought they were oil drums. 


Yes, that looks like the Louise Basin all right. 
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I can't swear to this, but it looks so darn like it. 

Q Are you a qualified compass adjuster? 

A No, I am not. 1 can adjust compasses, but 
in Canada we are bringing in a law which is starting, 
I think, in the beginning of the year that for anybody 
to adjust compasses must have attended a certified 
school. In other words, we are following the British 
Board of Trade standards which says a compass adjuster 
must go for X number of years before he is qualificd. 

MR. SYMMERS: No further questions. 
' EXAMINATION BY MR. HALLER: 

Q Mr. Murphy, I take it from your summary of 
your career and experience that you had never been a 
deck officer either in the Navy or the Merchant ‘Marine. 

A No, sir, I was only a petty officer, which 
means that I was capable of handling boats up to 50 
foot or 60 foot in length. 

Q You were never either licensed in the 
Merchant Marine or qualified in the Navy to act as 
a navigational bridge officer of a vessel; is that 
right? 

A That is correct, sir, I never was. 


9) Your specialty in the major part of your 


work has been in the area of electronic equipment of 
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various sorts, has it not? 
A Yes, most of my life spent in marine 
electronics. There is a difference in the specialty. 
Q I am limiting my questions for the moment 
to the marine field, probably I will limit them 
entirely to that. 
The whole subject of dead reckoning naviga- 


tion would not be within your specialty, I take it. 


A No, not unless I had the necessary instru- 


ments to navigate. 

8) Concerning the radar equipment on the 
Joseph H., I think you said that you would have 
charged $650 on a no work, no pay basis to put it 
in order; is that correct? 

A That is correct, sir. 

Q Would that charge have included the cost of 
any necessary parts? 

A That is correct, sir. 

0 It would have included? 

Yes. 

Q Nid I not also understand you to testify 
that you were not able to tell what parts would 
require replacement without much further examination 


than you made? 
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A Yes, sir, that is correct. 

Q So if you had undertaken to do this job for 
$650, you would have been just taking your chance on 
how much you would have had to spend out of that on 
replacement parts; is that correct? 

A No, that is not correct, sir. 

Q Could you, without knowing what replacement 
parts would be needed, make any estimate as to what 
they would have cost? 

A I would have instalied another radar, if 
necessary, for $650 of a CR 103 which I had in stock 
in Quebec at that particular time. 

Q Was there any way you could tell from the 
examination you made how long that radar unit had 
been out of service? 

A How long is a piece of string? But I will 
make a guess, I would say a couple of years, which is 
why I quoted the price I did and why I made the 
stipulation, no work, no pay. 

Q I am reading a sentence or two sentences 

22 from a report, a copy of which has been produced by 
Mr. Symmers, which appears to have been signed by 
Mr, Lindsay and Mr. Minniken on a Salvapc Association, 


London form. 
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This report recounts the visit which you 
and Mr. Lindsay and Captain Grant made to the vessel 
as you testified, and it says, "The examination was 
conducted without power available and photographs 
were taken as required by Mr. Murphy. The original 
of his report and the photographs are enclosed." 

Did you make a written report as referred to? 

A Yes, sir, I made a written report with the 
photographs. 

Q I take it the photographs referred to there 
are the ones which you have identified here today, are 
they not? 

A That is correct, and I numbered the photo- 
graphs in my own handwriting rather than type. 

Q Do you have a copy of your written report? 


Yes, I have one on hand here. 


A 
Q May I see it, please? 
A 


Yes. 
(Handed to Mr. Haller.) 
MR, HALLER: I have no further questions. 
EXAMINATION BY MR. EINARSON: 
Q ‘Mr. Murphy, did you bring any test equipment 
with you? 


A Yes, sir. I had in my car, a station wagon, 
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an oscilloscope, a Naval 8 Universal meter, a manual 
and a current meter, 
0 Did you bring them aboard the vessel? 


A No, sir, I did not because there was no 


Do you need power to make checks for 
continuity? 
A No, sir, you don't, you use a Naval metcr 
or vou can use a continuity tester. 
Q Do you need power to measure capacitance or 
resistance? 
A You do need power to measure capacitance 


unless you have a special type meter, and there are 


no reliable battery operated ones that 1 know of. 


By 'tapacitance," do you mean electranic 
capacitance which is my field, sir? 
Q Right. 
In your testimony, you said that the wave 
guides were intact. 
A That is correct, sir. 
Q Do you know that the wave guards conducted 
the signal? 
A Would you rephrase that question, sir. 


doesn't make sense. 
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My electronics training is 20 years old. 
Did the fact that the wave guards appear 
intact mean that they in fact conducted the signal 
from the scanner to the units in the cabin? 
A You are talking about one of the greatest 
headaches we have got is keeping water, debris out 
of the wave guards. The fact that it was intact 
would mean not to worry about it because I could have 
cleaned it. 
Q Can you tell whether the scanner is operative 
without energizing it? 


A If you disconnected the motor from it and 


take away the synchro, you could tell if the gear box 


was all right. 

In view of my previous statement, I didn't 
worry about it, sir, because I had a new one to put 
on if it wasn't -- 

Q What is a magnetron? 

A A magnetron is a tube normally known as a 
valve, we call it a tube on this side of the Atlantic, 
and it's capable of being pulsed at an extremely high 
velocity for an extremely short period. 

Q Is it a key item in a radar set? 


A It is one of the key items in a radar set. 
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Q Can you tell whether the magnetron is 


functioning without energizing the set? 


A All I could think of was that you would do 
atest on the filament. Whether it's functioning or 
not without running the set, no, I don't know. 

Q Can you tell whether the oscillator or the 
power supply are operative without energizing the 
equipment? 

A Two different things, sir, two different 
questions. Could you separate them. 

Q Power supply. 

A All you can do with a power supply is have 
a look at the general state of it and mine was a 
cursory examination, naturally, you could check the 
windings of your transformer. 

Q But you can't tell whether you have got 400 
cycles until you energize it, can you? 

A That comes from the motors and it's got 
nothing to do with your power supply. Do you mean 
in the converter power supply? 

Q Yes. 

A I'm sorry. The power supply, no, again, 
the first thing I would have done would have been to 


scrap that thing. 
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MR. SYMMERS: You are talking about the 
generator? 

THE WITNESS: The DC motor which converts 
the 220 DC into 400 cycles. I wouldn't have worried 
about it. It was a Lorenz unit that came from 
Germany. It was over two years since that thing had 
been put in there and in my opinion it shouldn't have 
gone in in the first place. 

Q What about the oscillator? 

A You are talking about the local oscillator 
which is 2K25 klystron. The 2K25 oscillator works in 
conjunction with the magnetron. In the case of this 
particular set, to keep the I/F 30 megahertz above or 
below the frequency of the magnetron in use. 

Q Can you tell whether that is operative? 

A What does it matter to replace a klystron, 
I only do that, I take one out and I put the other one 
in and it's working. 

Q You don't tell whether it's working unless 
you energize it? 

A You must energize it. 


Q What about the PPI unit, can you tell 


whether it's operative without energizing the system? 


A No, you can only look at the general 
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appearance and hazard a guess without energizing. 
Q How many resistors, capacitors and tubes 
would you say is in an RCA 193, thousands? 
A Would you like me to count them? 
Q Thousands? 


I wouldn't give you an answer to that one, 


MR. EINARSON: I have no further questions, 
sir, thank you very much, 

Rr, SYMMERS: Do you want to hazard a guess? 

THE WITNESS: I have no answer to that one. 
I wouldn't hazard a guess how many condensers and how 
many resistors are in a radar. 

MR, SYMMERS: Are there many? 


THE WITNESS: You are darn ripht there are 


(Time noted: 2:50 p.m.) 
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12 ALSO PRESENT: 

13 JOHN DIKTAS 

14 a ar a 

15 IT IS HEREBY STIPULATED AND AGREED by and 
16 between counsel for the respective parties here- 
7 to that the filing of the within deposition be 


waived. 


a witness called by 


ARTHUR J. HALPER A, 


the defendants, being first duly sworn, was 
a examined and testified as follows: 

23 EXAMINATION BY 
24 MR. SYMMERS: 


% Q Mr. Halpern, let us start from the beginning 
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gq and teli us your full name and prasent address. 
3 A Arthur J. Halpern. The prasent addrass ia 
, Aunt Park Lane, Newkowa, Connecticut. 
Q How long have you lived there? 
A One month. 
Prior tc thai:, where did you live? 
6 Allan Ronmd, Rockville Center, Naw York. 
How long Gid you live in Rockville Center? 
A Thirty years. 


Q Did you have any other residences besides 


Rockville Center and Newtown? 


A No. 
Q Where were you born? 
In New York. 
When? 
1935. July 9. 
New York City? 
Right. 
What is your education? 
I have a Bachelor of Science degree in Bcon- 
) omics from the University of Pennsylvania at Wharton 
School. 
Q What year did you get that? 


A 1957. 
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2 Q What is your business experience after grad- 


3Juating from school? 
4 A After graduating from school, I worked for 
Smy father, Joseph Halpern, until 1958. I then served 
Sin the United States Marine Corpg and then I went back 
7to work for my dad. 
8 Q What year was that when you returned to work 
g for your Gad? 
10 A 1960. 
11 Q How long did you work for him? 
12 Until he died in 1967. 
13 What was the nature of that business? 
14 He was in the construction business. 
Did it have any corporate name? 
Yes, it did. 
Q What was that? 
A Joseph Halpern, Inc. and Vaughn Construction 
i9 Corporation and Samad-Vaughn Construction Corpora*ion 


2aof Karachi, Pakistan. 


21 Q Where was the principal office of the business? 
ea A In Long Island City, New York. 

23 Q Did you hold any office in those companies 

%as a director? 


dee A Yes. 
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What was that? 
I don't recall the exact title. 
Since that time, what have you been doing? 
I have been engaged in maritime finance until 


6 the present time. 


7 Q Starting when? 


e.. A Starting in 196 -- excuse me, I worked for 


9my father until 1965. He sold his business and he 

10 died in 1967, but since 1965 I have been working as a 
broker in maritime financing. 

12 Q What does that entail? 

13 A Finding ship loans for owners and finding 

l4charter loans for shipowners. 

15 Q I take it you are the president of Joseph 

l6Navigation Corp.? 

17 A That is correct. 

18 Q Is that company still in existence? 

i$ Yes. 

20 Is it still active? 


a1 No. 


Were you instrumental in organizing the com 


Yes, I was. 


Have you been president since the inception? 
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2 A Yes, I have. 
Who are the other officers of the company? 


My mother is the other officer of the com- 


Who are the directors? 
My mother and myself. 
When was the company organized? 


1968. 


In October, 


10 Q What was the purpose of organizing the company? 


7 A To acquire and operate the vessel, the JOSEPH H. 


12 Q Have you ever been in the steanship business | 


13 before, in the sense of owning or operating a vessel? 


eee eens 


14 A No, I had not. 


15 Q Have you ever been since? 


17 Q Mr. Halpern, you are here represanted by coun- 


jg Sel. Have you discussed this case with your counsel 
jg today, prior to coming here? 


20 A Discussed what case? 


21 Q This case of Joseph Navigation Corp., in which | 


qYou are giving evidence right now. 


Pm A Oh, I certainly met Mr. Hailier 2nd he told 


ggme where we were going, of course. 


25 Q Have you reviewed the general issues with 


enn ccuememeemineneeneeemnemmneeensnnmenminienmmaninensnimemmnanmmmmnmennatl 


At any time? 
5 A From time to time we have chatted, of course, 
6 Q You are aware of the fuot that there iu a 
7 complaint in this case and that Joseph Navigation is the 
@ plaintiff? 
9 A Oh, yes, of course. 
10 And you have read the pleadings? 
ll A No, I have not. 
12 Q Now, will you tell us in your own words, 
19 if you will, from the beginning, just how it came about 


14 that you decided to aoquire the JOSEPH H., who told you 


15 about it and how you financed it and what the history 


1g Of the operation was. 


17 A Yes, of course. 
18 I had known Mr. Diktas for some time. His 
i9 family -- 
20 Q Before you go any further, you have to iden- 
ai tify Mr. Diktas. 
2 A He is sitting right here. 

Q Who is he with? 


A His job is an executive cf Ametco Shipping, 
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You had known him for some time? 
28. 

Q I did not mean to interrupt you. 
5 A John is an executive and was a;. «xecutive 
6 at the time we acquired the JOSEPH H.; an executive of 
7 Ametco Shipping, Inc. We chatted about acquiring the 
g vessel, under the circumstances that Ametco Shipping 
g would grant a first mortgage and would operate the ves- 
10 sel. 
11 Q Did they pick the vessel out for you or did 
12 Mr. Diktaspiock it out for you? 
13 A Ametco picked it out. 
14 Q So they came to you, in effect, with a deal 
15 that you could buy this vessel and they could help 
ig finance «+t, 4% that ¢ act? 
17 A That is corre.t. 
i8 A Do you recall the purwshase price of the 


19 vessel? 
Was it $147,500.00? 
Yes. 


And you initially got a purchase money mortgage 


23 from Ametco for $107,500.00? 


24 A That is correct. 197 or 108, I don't 


35 remember . You are more or less correct, Mr. Symmers. 
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MR. HALLER: Off the record. 
(Discussion off the record.) 
4 Q I gather you obtained the balance of the pur- 


5 chase price of $40,000.00 as a loan to the corporation 


g without interest from your mother, Mrs. Evelyn Halpern? 


7 A That is correct. 
r Q Did Mrs. Evelyn Halpern, in turn, borrow 
g that money from the National Bank of North America? 


10 A Yes, she did. 


ll Q Do you know whether that loan has been repaid? 
12 A I know that it has not been entirely repaid. 
1, Some of it has been repaid. 

14 Q How much of it has been repaid? 

15 A I am not sure at the moment. 

18 Q Did there come a time when you first saw the 
17 JOSEPH as a vassel? 

18 A Yas. 

19 Q When was that? 

20 A October, 1968. 

21 Q And the sale was consumated, i gather, from 
agthe answers to interrogatory, on November 1, 1968. 

a) A That°s correct. 

Py | g What did you have to do yourself with the 


gsoperation or management of this vessel other than being 
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2 the president of the owning company? 


3 A Nothing. | 
‘* Q Who were the managers? | 
5 A Ametco Shipping were the managers until Aug- 


S ust 13, 1969. 

7 Q pid you consult with Ametco Shipping during 

6 this period of management from time to time? 

9 A I think it would be more proper to say that | 
10 they consulted with me and advised me. 
li Q Did they keep you regularly advised of the | 


12 operations? 


13 A More or less, because it was on a very infor- 


l4mal, friendly basis. I would drop into the office from 


1S time to time and chat with John and chat with the char- 
16 tering man. 
y Q Did you keep accounts in Joseph Navigation 


18 Company? 


ig A Ametco kept them for me. 

20 Q pid you have an independent auditor or a 
21¢.p.A. for the company? 
22 A No, not until August 13, 1969. 


23 Q Did Ametco regularly account to you for the 


%4 vessel expenditures and income? 


25 A Yes, they did. 
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Q Did you have anything to do with the actual 


3 nanagement of the vessel? 


: A No, I did not. 


Q Did you have any knowledge of personnel sel- 

8 acted by Ametco to be the officers cf the vessel? 

? A Only after the fact and, of course, John 
801d me from time to time that they had the best possi- 
® bie people available. 

# Q What happened to bring about the termination 

1] of ametco's management services in August of '697 

12 A Well, it became apparent that the vessel was 

13 not making -- had not made the money that we had pro- 

4 sacted and so Ametco and myself agreed that the vessel 

would be managed by others. 

16 Q Who were the others? 

7 A Owners Services, Inc. of Englewood, New Jer- 

8 gey., The gentleman's name is Mx. Hvam, first initial 


196. He is a Norwegian and he is closely affiliated with 


20 pearnley & Eger. 


ai Q After Mr. Hvam took over the management, to 


2 whom did he report, you or to Ametco? 
3 A No, he reported to myself, but really, he 
% reported to George Bacalakis. 


3 Q Who is George Bacalakis? 
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2 A Mr. Bacalakis is a gentlemen I have known 


3 gor many years. He was a shipowner and a ship operator 


‘in the chartering business. 

5 Q Did you, in turn, hire Mr. Bacalakis aga 

8 consaltant to Joseph Navigation Company? 

7 A Yes. 

° Q When was that, do you recall, about October 
Sof 19697 

10 A Yes, it was. 

iu Q Was there any time during the course of the 
l2 operation of Joseph Navigation Company that the vessel 
13 JOSEPH H. showed a profit? 

M4 A Oh, yes. 

15 Q Is that reflected in any books of account 
that you have? 

17 A I believe Ar. Bacalakis has the papers which 
i8reflect -~ 

i Q In August of ‘69, the ship had not been making 
money, isn't that true? 

ai A Until August of 1969, 

a Q I say up to August of ‘69. 

23 A That is correct, yes. 

24 Q And as a matter of fact, you renegotiated the 


mortgage with Ametco and increased the amount, isn't 


1z/in 
that true? 

A No, we didn't increase th amount. We obtained 
an elonge of the mortgage. 

Q I believe the record shows that in answer 
to cur interrogatories that there was a supplemental 
first preferred mortgage for $107,500.00, dated August 
13, 1969, is that correct? 

A Not to my knowledge, that is not correct. 

(Discussion off the record.) 

Q Can you tell us, Mr. Halpern, who in Ametco 
actually was in charge of the vessel management? Was 
it Mr. Diktas or someone else? 

A Oh, there were several people who were con~ 
cerned with the JOSEPH H.-- 

Off the record, please. 
Did you have any dealings with Mr. Cassidy? 
Off the record, please, Mr. Symmers? 


(Discussion off the record.) 


20 Q Do you recall receiving a letter from Mr. 


21 piktas in which he said that he should have weekly con- 


2 versations with you in connection with the management 
ZBof the vessel and if he wasn't available, you could get 
%in touch with Mr. Cassidy or Mr. Rodriguez? 


3 A I recall such a letter; I don't recall the date. 


I ER PEE RAL PATEL a 9 ATR RRR TNE HE Se re 
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$ Q Well, to your own knowledge, who was the man 


3 in Ametco who was personally involved in the operation 


‘of the vessel or the management of the vessel? 

5 A I can't properly answer that question. 

6 I can tell you that for the most part, I spoke to Mr. 
7 Diktas about the vessel, when I was up at the offices of 
8 Amatco. 

9 Q In connection with the second management, 
10 that was Mr. Hvyaem? 

1] A Correct. 

12 Q Did he handle that directly himself to your 
13 knowledge? 

14 A Yes, he handled it with his assistant. 

15 Q Who was his assistant? 

16 A Mr. Lyngholm. First name is Odd. 

17 Q Can you tell us the reason for changing 
l8management in August of '69? 

19 A Yes. I wanted the vessel to make money and 
20Ametco had not made money with her operation to date. 
21 Q When Mr. Hvam took over the management, did 
2he deal with the matter of accounting to you ‘n the 
wsame or substantially the same way as Ametco had? 
2#In other words, did he submit accounts to you on a 


2regular basis, showing you what the results of the oper- 


13 2/im 


2 ations were? 


3 A Well, this was our intention, but, of course, 
‘the operation was so short that we didn't have a chance 


Sto put the theory into practice. 


6 Q Do you know who in H. Hvam and Company was in 


7 charge of selecting the officers and crew of the vessel? 
s A ~=s Mir. -Hivam and -- Mr. Hvam to my knowledge. 

8 Q When you visited New Orleans in October 28 

10 or 30 or thereabouts, two days, I think, in 1960 to 

1l inspect the vessel, who was with you? 

12 A Mr. Diktas and two other gentlemen from Ametco's 
13 office, technical people. 

14 Q Did you have any outside surveyor look at the 
IS ship at that time? 

16 A Ametco arranged for an outside surveyor to come 
17 in. 

18 Q I gather you also visited the ship in xearney, 
19 New Jersey on March 4 and 5, ‘69. What was the occas~- 
@tion for that? 

21 A Well, I hadn't seen the ship in New York 

2% and it was in New York, so I paid it a visit in the 

23 company of Ametco personnel. 

24 Q These two days, two separate days you boarded 


% the ship? 
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2 A I think so, Mr. Symmers. It was a while 


3 ago. I know I was aboard. I don't remember whether 


{y was aboard one day or two days. 


$ Q Do you remember the name of the captain at 


S that time? 
, A No. 
8 Q Then did you again visit the ship in May or 
9 June of '69 at Kingston, Jamaica? 
10 A Yes, I aid. 
i Q What was the purpose of that? 
be A I understood the ship was having a little 
13 bit of engine trouble and I wanted to go down to King- 
14 gton to Jamaica anyway. 
+3 Q Who was with you, if anyone? 
16 A I traveled alone, but a gentlemen from Ametco's 
17 office was in Jamaica to attend the ship. 
18 Q Do you remember his name? 
A No. 

20 Q Then, in Awgust of 1969, about August 20, 
21 1969, ycu visited the ship again in New York, is that 
22 true? 

That's correct. 

What was the purpose of that visit? 


Well, that was when the ship -~ we had changed 
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2 management and I went out to Brooklyn to visit the 


3 ship. 


4 Q Who was with you at that time, if anyone? 


s A Mr. Lyngholm and Mr. Hvam. 

8 Q According to the intervening plaintiff, Ametco 
7 in this action, Mr. Halpern, the mortgagee, Ametco, 

§ advanced $2,973.28 for fuel in New Orleans on July ll, 
91969, which has not been repaid. Has that been repaid 
10 yet? 

il A I don't know. 

12 Q What was the occasion for the fuel being 

13 advanced by the mortgagee, do you know? 

14 A I don't know. They were the operators at 

lS that time, Mr. Symmers. 

16 Q Does that mean there were no funds in the ac- 
17 count of Joseph Navigation Company? 

18 A I can't answer that. I don't know. They 
iShad charge of all the funds until August 13, 1969. 

20 QDid you draw any salary from the Company? 

21 A No, I did not. 

aa Q Did you draw any expenses? 

2 A Ro, I did not. 

4 Q What about arrangements for insurance on the 


28 ship; who paid those arrangements? 


Las ae 
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Ametoo made those arrangements. 


3 Q Who appointed the adjusters when you had 


any Claims or accidents? 


5 A Prior to August 13, 1969? | 


Q 7e8. 
Ametco. 
After August 137 
Mr. Hvam in consultation with Mr. Bacalakis. 
Who is Ionic Ship Brokerage Corporation? ’ 
Mr. Bacalakis' corporation. 
Who is David Brody? 
A mutual friend of Mr. Bacalakis and myself. 
Is he employed by Joseph Navigation Company? 
No. 


At any time? 


A No, 
18 Q Did you ever aail on the JOSEPH H. for any 


stage of any voyage? 


A 


No. 


21 Q Are you married? 


A No, 
Have you ever been married? 
Yes. 


Do you have any children? 


No. 

Did you ever meet the captain of the 
‘soSEPH H. named Carlos Cabezas? 
: Yes, I did. 


' When did you meet him? 


F In August, 1969. 
6 Whereabouts? 
8 In New York. 

Do you know when he was first engaged as cap- 
1) egin? 
12 A Prior <o August 13, 1969. I am not exactly 
13 .ure of the date. Ametco engaged him. 


14 Q Did you ever have any discussione with the 


1S captain or the chief officer or the chief engineer or 


18 any other member of the crew of the vessel concerning 


17 i348 condition at any time in August of '69? 
No. 


you receive any complaints from any of 


No, I did not. 
22 Q Do you recall a time when Ametco suggested 
2 that it would be well to try to sell the JOSEPH H. in 
2% July or August of '69? 


a A Yes. 
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Did you make any efforts to sell her? 


No. That was entirely up to Ametgo. 


4 Q Were you aware of any arrangements for com 


5 pensation to the crew? Did you have anything to do 


8 with that? 


7 A No, I did not. 


‘. Q Or to the officers? 
9 A No, sir. 


10 Q What was the name, if any, of the corporate 


1l accountant, if you had one, of Joseph Navigation? 


12 A Lawrence Trager. 
13 Q Where is he? 
14 515 Madison Avenue. 


15 Did he keep any books and records for the 


No, he did not. 
18 Q All the books and records were kept by the 
\Smanaging agents? 
20 A That's correct. 
21 Q When H. Hvam took over as managers, 
@turn over their records to H. Hvam? 
yx) A Yes, they did. 
24 Q Tell us about it; what, if anything you did 


Sin connection with the last voyage of the JOSEPH H.? 
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Would you phrase the question more -- 

Q There came a time when the JOSEPH H. went 
aground on island called Bic, in the St. Lawrence. 

A Correct. 

Q That was October 3rd of 1969, I believe, 
is that right? 

A Right. 

Q Were you notified of that? 

A Yes. 

Q By whom? 

A Mr. Hvam called Mr. Bacalakis and Mr. Baca- 
lakis told me about it. 

Q From there on, tell us what you did; what 
people reported to you and what you did. 

A Well, no one reported to me. Mr. Bacalakis 
assured me that he could handle the situation and would 
do whatever was necessary under the circumstances. 


I did visit the vessel after she arrived back in 


Quebec. I flew up to Quebec with Mr. Estabrook, Jim 


Estabrook. 
Q Who is Mr. Estabrook? 
A Attorney representing F & I. 
Representing your P & I club? 


That's sorrect. 
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ae a Q Who were your P & I insurers? 
3 A West of England. 


Were they selected by Ametco? 


Yes, they were. 
What did you do when you were up in Quebec? 


I myself did nothing. I just boarded the 


¥9esel, saw the captain and he attended to his work 


and Mr. Estabrook attended to his report. 


Q Mr. Estabrook tock statements, did he? 
i} A I believe he did. I wasn't with him every 
minute of his visit to the ship. 
13 Q Have you ever seen any report that Mr. Esta- 
brook submitted following this visit to Halifax? 


15 A No, I haven't. 


18 Q Who was running the ship's business when 
the ship got to Quebec? 


i8 A What do you mean by that? 


19 Q Who was in charge? 
In charge of the ship? 


For the company, yes, for Joseph Navigation 


Mr. Hvam and Mr. Bacalakis. 
Were they both present up there at one time 


to your knowledge? 
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A To my knowledge, they were rot. 

Q Did they have a representatives we chara to 
your knowledge? 

A In Quebec itself? 

Q Did Mr. Hwam have anybody vp there attonding 
the vessel, other than the crew? 

A I don't remember, Mr. Symmere. IT cauily 
don't know. 

Q Did anybody make any request te you for funds 
in QGuekeec or after the vessel got, to Qushao? - 

A No. 


Q Were any lawsuits file@ againgt the 


up thare er againat Joseph Navigation Uerpany? 


A Not to my knowledge. Aa I say, Mr. 
and Mr. Bacalakis would know that. 

Q You never heard about any ciaiuwe of craw 

i? members for wages and maintenance, repatriation? 

A I heard about that. 

Q Who handled that? 

B Mr. Bacalakis. 

Q Did Mr. Bacalakis ever ask f°" fwr nomsy 
to tnke care of those matters? 

A No. 


Who furnished the money, if anyone? 


aie a in an nee a ee el 
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A I did. 


Q Did you pay for the repatriation of the 


crew? 

A No. To my knowledge, I sent money weekly 
for the crew's maintenance. 

Q Was that drawn on checks from Joseph Mavi- 
gation Company? 

A Yes, it is? 

Q Who has custody of those checks? 

A I believe Mr. Bacalakis has the checks at 
the present time. 

Q Apart from the claim of Ametco in this action, 
what other claims are outstanding against Joseph Navi- 
gation Company as of now? 

A None to my knowledge, except the first 
mortgage. 

Q Have all the debts of the company been paid 
up? All the claim debts and claimed liabilities? 

In other words, let me rephrase that. 
Do you have any outstanding lawsuits against 
Joseph Navigation Company? 
A Lawsuits? 
Q Yes. 


I don't think so. 


<r ai sae wei o> alta SAM i es cl ee eaten a AEE SORT 
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MR. RALLER: Mr. Symmers, in order to avoid | 


creating confusion, there isa a matter which would 


not be specifically within Mr. Halpern's knowledge 
about a lawsuit. There was -- I don't know whether | 
the lawauit is still outstanding; there was a lawsvit 
on behalf of crew members which has been disposed of 
by -~ since the company has no funds at the present 

time, by a jewdgment in effect, accepting an assign- 

want of a certain amount of any proceeds which might 


‘* be realised in this suit. We consented recently to 


2 the entry of that judgment. 


I don't know whether the attorney for the 


plaintiffs' in this case has had judgment entered 


yet or not, so I am not certain whetuer that lawsuit 


is still pending. 


MR. SYMMERS: Is that in the Southern Dis 


18 MR, HALLER: Yes. I can supply you separately 


with the details of that. As I say, it is something 


I just interjected because it's something that weuld 


not be within Mr. Halpern's persenal knowledge. 


XY didn't want his ignorance to leave you with a miscoa- 


prehension. 


Q Going back to Quebec, how many days were . 


(BEST COPY AVAILABLE 


1z/lm 
you there? 

A One day, I believe. 

Q You don’t know who was left in charge of 
management problems to do with the condition of the 
ship and the problems of the crew and that sort of 
thing? 

There was an agent there, yes. 


That's what I am trying to get at. Who was 


Oh, I'm sorry. 
I don't know the agent's name. Mr. Bacalakis 
can give that to you. 
Q What was the ultimate disposition of the 
vessel? Do you know what happened to it? Was it 
301d? 
A Mr. Bacalakis can supply you with all those 
details. I aid not fellow it that closely. 
Q Did he ever submit any written reports to 


you about this? 


Did he keep you advised by telephone or what? 
No. I'm sure he has written memoranda which 
are available, to me. 


Q Are there any amounts now outstanding, owing 
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to Hvam by Joseph Navigation Company? 

A Yes, I believe so. 

Q Do you know how much they are? 

A No, sir, I'm sorry, I do not. 

Q Are there any amounts now owed to Ametco 
other than what they have alleged in their interven- 
ing complaint here? 


A I'm sorry, I don't know. I haven't s@een 


the intervening complaint. I'm net familiar with it. 


Q That's for the mortgage plua the amounts 
advanced down in New Orleans for fuel and ancther small 
Claim for paint and attorney's fees. You haven't 
read that complaint? 

A No, I haven't. 

Q Well, in short, anything to do with the 
business of Joseph Navigation Ccmpany, even though 
you are president, you delegated to managers, is that 
a fair statement? 

A Yes. 

Q And those managers were either Ametco, up 
to August 13, and then Hvam, until the ship was even- 
tually abandoned. 

A That's correct. 


Q Where is Mr. Hvam now; is he still around? 


q 
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2 A I believe he is, yes. | 


What's his address? 


He is in Eaglewood, New Jersey. Mr. Baca~ | 
lakis would have his address. 


6 Q And Mr. Bacalakis is still with Ionic, is 


§ A No, Mx. Bacalakis is @gwntown.He is president 


of Pacific Marine Corporation at 90 West Street. 


Did there come a time in about 1966 that 


Q 
you filed a petition in bankruptey in the Eastern 


District of New York? 


A Yes. there was. 
14 Q And you had litigation in that matter with 
Chase Manhattan Bank, did you? 
16 A I believe so, yas. 

17 MR. HALLER: Mr. Symmers, I don't like to 

interpose objections, but I do question whether inter- 
rogation in this area is likely to uncover anything 


the issues in this case. 


relevant tc 


ah Q Did you forge a check in the sum of $25,000.00 


or thereabouts sometime in 1964 or °65? 
THE WITNESS: May I see you, Mr. Haller? 
MR. HALLER: May I step outside and consult 


with Mr. Halpern on this question? 
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MR. SYMMERS: Sure. 

(Whereupon the witness and his 

counsel withdrew from the roon.) 

MR. HALLER: I'm going to object to that 
question and direct the witness not to answer it on 
all the grounds which may be available. The basis 
of my objection is that I can see no possibility of 
its having any relevance to the issues in this case. 

MR. SYMMERS: Relevancy is eredibility. 

MR. HALLER: Well, I'm directing the witness 
not to answer. 

MR. SYMMBRS: I'll take an exception to that. 

MR. HALLER: I will say just to the various 
constitutional rights which I won't recite in detail 
but I mean to invoke them as well as -- 

MR, SYMMERS: We have ail heard those recently. 

MR. HALLER: That's right, as well as any 


other grounds. 


Q Did you forge a check in the sum of $25,000.00 


in 1963? 
MR. HALLER: Same objection. Same instruction 
to the witness. 


Q pid you take a trip to Lebanon in 1963, '64, 
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A Three, four or five? I don't remember the | 
year, but I have been in Lebanon, yes. | 
4 Q How many times have you been there? | 
Once. | 
How long did you stay there? 
About two weeks. 
Did you remain in Europe for a leager time 
8 than that? 
10 MR. HALLER: You mean on the occasion of 
11 that particular trip? 


3 Q On the oecasion of your trip to Lebanon. 


eek eid ta cian ele ae et eaten a he tte te a le aM 8 le 


13 A Yes. 


14 Q What were you doing? 


a 
» 


It was a pleasure trip. 


16 Q Were you employed at that time? 
A No, I was not. 


18 Q Who has custody of the bankbook of the 


corporation, with the National Bank of North America? 


20 THE WITNESS: I would like to ask your advice 


in answering this question, please. 


MR. HALLER: Excuse us a moment. 


(Whereupon the witness and his counsel 
withdrew from the room.) 


THE WITNESS: Would you please repeat the 


l2/im 
question? 

Q Who has custody of the Joseph H. Navigation 
Company bankbook, in respect of its account with the 
National Bank of North America, at 44 Wall Street? 

A The books are in the possession of Mr. 
Bacalakis. Of course, with my consent. 


Q After you acquired the vessel, I assume you 


opened the account with National Bank of North America, 


right, or sometime around then? 

A That's correct. 

Q And, at that time, did you have possession 
of the bankbook? 

A No, Ametco had it. 

Q Who had authority to sign for Joseph Navi- 
gation besides you? 

A No, I did net sign -- 

Q I said who had authority to sign the checks 
for Joseph Navigation Company besides yourself? 

A I did not sign the checks. I had no auth- 
ority to sign the checks for Joseph Navigation Company. 

Q Well, I believe the answers to the interro- 
gatories filed by plaintiff's counsel indicate that 
you had the sole authority. You are saying now that -- 


A Ametco Administered the funds. 
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: Q Ametco signed the National Bank of North 
America account? 


A Yes. 


Q Did Joseph Navigation Company have any other 


accounts? 


‘ A He, they did not. 


Q Apart from the mortgage and the money advanced 


8 by your mother, did Joseph Navigation Company borrow 


10 ¢unds from anyone else? 


i A No. Just from my mother. 


MR. SYMMERS: Mr. Haller, in Interrogatory 


No. 9 of the defendants to plaintiff, according to 


14 the answers filed on June, 1972, in response to Inter- 
1S rogatory 9 g. and h., you say the account records will 
18 be made available for discovery and inspection. May we 


have those without going through any further formalities? 


Yes, you May, a8 soon a8 i 


MR. HALLER: 


get them. 
20 Q Mr. Halpern, in the year 1969, did you have 


any judgments outstanding against you individually 


by creditors? 


A I really don't know, Mr. Symmers. 


Q What about 1968? 


ef: 8 8B 


I don't know. 


A 
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Do you have any way of finding out? 
Not at the moment, I don't. 
Who were your lawyers in 1968? 
Mr. Zizgmor. Julius Zismor, 55 Liberty Street. 
Was he your lawyer in 1969? 
Yes, he has been the family lawyer for a 
long time. 
Oh, in 1969, my personal lawyer? 
Q Yes. 
A I don't think so. I had no need of a per- 
sonal lawyer. 
Q In answer to Interrogatory 9c. propounded 
to the plaintiff by defendants, the question is "give 
the name and present address of each person having 
authority to sign checks drawn on the account" that is, 
the account of the National Bank of North America. 
And, the answer is"“Arthur Halpern, 6 Allan Drive, 
Rockville Center, New York. Is that answer incorrect? 
A Let me explain this. I opened the account 


and then immediately transferred all of the proceeds from 


that account to another account under the title of 


Joseph Navigation Corp. which Ametco had the signature 
power for. 


Q I see that this account number thuet's given 
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under 9b. as 0260 and go forth. 


A I am not sure which account is which, Mr. 


MR, SYMMERS: Mr. Haller, could you amend 
the answers if they are not correct? 

MR, HALLER: Yes, I will double check on 
that. I take it, it will be satisfactory if there 
is anything to add to the answers, to add it to the -- 
the reporter can leave a little space and we can add 
it to the witness's answer. 


MR. SYMMERS: That will be helpful. 


neces aN CELE CCE OCC CELLED LLL ELL OA LILLE LLL A 


exer eteceate metta AE SCA ROCCE CLA LEA ALCATEL CLL CLA LLC A LE LLL ELL LLL ELL ALLEL 


Q Well, in essence, Mr. Halpern, it appears, 
correct me if I am wrong, that you were interested in -- 


first interest<’ in buying a vessel through the encour- 


agement or suggestion of Ametco, Mr. Diktas, right? 


A That's correct. 

Q And as far as the actual operation and man- 
agement of the vessel was concerned, up until August 
13, 1969, that was their baby, is that right? 

A That's correct. 


Q You left the’ then entirely up to them? 
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That is correct. 


3 Q They handled it to your satisfaction up to 


4that time? 

3 A Up to that time. 

8 MR. SYMMERS: That's all I have. 
TEXAMINATION BY 

OMR, BIWARSON: 

9 Q Mr. Halpern, can you identify directly the 
lOnama Christos Diktas Corp.? 

ll A Yes; that was John's father's corporation. 
12 Q What connection did you have, if any, with 
that corporation? 

14 A Connection? None. 

15 Q Mess does it come to your recollection? 

16 A Well, that's where I first met John. I believe 
17at 42 Broadway. 

18 Q What year was that? What range of years? 
igvas it last year? 

20 A Oh, it was before 1968. As I stated, I have 
2iknown John for some time. 

& Q Can you pinpoint it any farther before 19687 
a3 A '64, 65, 66. 

u Q Were there any discussions involving invest~ 


ment in shipping at that time, between you and any person 
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2 representing that corporation? 

3 A Discussing my investment at that time? 
‘ Q Yes. 

s A No. 

6 Q Going now to the time to which you first 

7 cestified -- may I nave the last question Mr. Symmers 
8 read which starts in essence. 

9 THE WITWESS: Excuse us. 

10 (Whereupon the witness and his counsel with- 
11 drew from the room.) 

12 (The reporter read as requested.) 

13 Q Did Ametco, at the time or prior to the time 
l4when you becama interested in the JOSEPH H. discuss 
lSor describe or show to you any other vessels other 
16than the JOSEPH H.? 

17 A Mo. Oh, wait a minute;: correction, please. 


18 MR. HALLER: May I cuggest; there is a big 


é 
ISdifference between discussing a vessel and showing him 


2a vessel. 

21 THE WITNESS: Yes. 

ey Q First, discussing. 

%3 A Yo my best reco! lection, John and another 
wequecutive in the office, I am almost sure, had discussed 


aiwith me a couple of vessels from time to time and then 
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2 hey had -~- when we re-discussed it or had another 


3 neeting or saw each other on another occasion, they 


4 said they looked at the vessel and they found it not 


5 suitable; and that was as far as the discussion went. 


Q Can you identify Captain Malakarsis? 
A That's it. Is his first name Chris? 
I cannot testify. 
Well, ask John. 
If it's Chris, yes, ~ can. 
Captain Blozzati? 
Yes; he was Ametco's port captain. 
Does the name Frankel ring a bell with you? 
Yes. 
How does it relate to this preceeding? 
He was the insurance broker used by Ametco. 
Mr. F. Fitzgerald; does that name -- 
Ring a bell? Let me think for a moment. 
No, I cannct place the name. 
MR. EINARSON: I have no further questions. 
MR. HALLER: I have no questions. 
22 MR. SYMMERS: I have one more. 
2’ EXAMINATION BY 
244MR. SYMMERS: 


ao Q Mr. Halpern, I'll show you a letter, a Copy 
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* of a letter dated 12 November, 19€9, addressed to 
3 you, signed by Joseph Hadley Insurance Limited. Did 
‘you receive the original of that letter? 
s A No, I don't recall receiving the original 


Sof this letter, Mr. Symmers. I remember the cable 


7 quoted in the letter because Mr. Bacalakis showed it 
Sto me. 

8 Q Is it possible that Mr. Bacalakis got that 
10 letter because it had to do with Joseph Navigation rather-~ 


11 a Yes, of course it's possible but I see it's 


is 
sas at SA a sees coh a a 


12 addressed to me at my home address, but I remember the 
13 cable. 
14 Q Well, that cable you are referring to, the 


1S cable on the -- 


{ 
| 
4 
4 
4 


1f A Hadley's cable quoting their telex. 

17 9° that's the cable quoted in the first full 

18 paragraph of page 2. 

19 A That's correct. 

20 MR. SYMMERS: If I may, I would like to read 
21 that because it's not very distinet: “JOSEPH H. 

22 STRANDED, 10/3, UNDERWRITERS INDICATE THEIR SURVEYORS 
23 ADVESE APPARENTLY LITTLE BEING DOME BY OWNERS TO PACILI- 
24 TATE NECESSARY REPAIRS STOP MUST BMPHASIZE ESSENTIAL 


25 OWNERS ACT IN PRUDENT AND DILIGENT MANNER TO AVOID 


* 


‘COPY. AVAILABLE | 
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2 
PREJUDICING ANY CLAIM RECOVERABLE UNDER TERMS OF INSUR- 

3 
ANCE STOP PLEASE INVESTIGATE AND ADVISE." 


4 
That's a cable that's stated in this letter 


5 
to have been addressed to Frenkel & Co. on October | 


8 
24, 1969, is that correct? 


7 
A Yes; this letter says that this telex was 


6 
sant by Hadley on October 24 to Frenkel & Co. I rem- 


8 
ember seeing it because Mr. Bacalakis showed it to me. 


10 
Q And what was the substance of your conversation 


il 
at the time he showed it to you, if you recall? In 


2 
other words, what did he say to you and what did you 


3 
say to him? 
14 


A I don't remember what he said to me or what 


Ss I said to him exactly, but I remember that I felt con- 


¥ fident that he was doing what was necessary. 


7 
‘ Q And did you leave it up to him to answer that? 


= A Yes ’ I did e 


ig 


MR. SYMMERS: I have no more. 


” MR. HALLER: Just one question: 


21 EXAMINATION BY 
MR. HALLER: 
Q If you had received a letter from Mr. 


Joseph Hadley dealing with the subject matter of the 


Be F& B B 


letter which Mr. Symmers showed you in November, 1969, 
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2 what would you have done with it? 


3 A If I were home when the mail arrived, I would 


4 have opened it, read it and called George and read it 


Sto him exactly and he would have had a stenographer 


8 on the other end of the line. If not, it would have 


7 been at his office at 8:30 the following morning. 


8 MR. HALLER: I have no further questions. 
8 


10 


Signature of Witness 
ik 


Subscribed and sworn to before me this 
12 


Gay of , 2973. 
13 
14 
18 
18 Notary Public 


17 
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2 CERTIFICATE 
STATE OF NEW YORK 


oUNTY OF NEW YORK 


5 


: I, LEON ZUCK, a Shorthand Reporter and 


plotary Public within and for the State of New York, 


po hereby certify: 


That Arthur J. Halpern, the witness whose 


8 
;qaepesition is hereinbefore set forth, was duly sworn 


Py mea and that such deposition is a true record of 


yyehe teatimony given by such witness. 


3 I further certify that I am not related to 


eny of the parties to this action by blood or marriage, 


sane that I am in no way interested in the outcome of 


yt nts matter. 


In witness whereof, I have hereunto set my 


17 
jnand this 7 (/ day of _ COKE , 1973. 
Jae 
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My testimony at page 31, lines 8 through 21 
was in reference to a bank account which was opened when 
the vessel was originally acquired. As I explained on 
page 33, beginning iine 20, I then opened an account and 
immediately transferred the proceeds to another account 
under title of Joseph Bavigation Corp. for whieh Ametco 
had signature power and this account was used by Amrtco 
in connection with the management of the vessel. 

On or about August 13, 1969 at the time the 
management of the vessel was transferred from Ameteo I 


opened a new bank account in the name of the company for 


which I had signature power and that is this account which 


is identified in answer to defendants' interrogatory Wo. 9. 
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Plaintiff's Exhibit 1. 
Part of Pre-Trial Order. 
C. Stipulated Facts. 


The following facts are stipulated subject to the right 
of each party to contest the relevance and materiality 
of any facts stipulated: 

Plaintiff, Joseph Navigation Corporation, was organ- 
ized under the laws of Liberia in October, 1968, by Ar- 
thur J. Halpern, president of the corporation, and his 
mother, Mrs. Evelyn Halpern. secretary-treasurer, both 
New York residents, for the purpose of acquiring title 
to the cargo vessel Ekberg (ex Hylda Lee, ‘67, ex Malte 
Smith, 66, ex Granada, 64) to be renamed Joseph H. 
The Ekberg was built in Germany in 1950. She was a 
small dry cargo vessel of 1845 gross tons, 296’ long, 
having a maximum draft of 17” 10” registered under Liber- 
ian flag. The vessel was purchased by Joseph Navigation 
Corporation on November 1, 1968 for $147,500, which was 
financed by loan from Ametco Shipping Inc., New York, 
secured by a Liberian preferred ship mortgage in the 
principal sum of $107,500, and a $40,000 unsecured loan 
from Mrs. Evelyn Halpern. Mrs. Halpern had borrowed 
approximately $51,000 on October 30, 1968 from the Na- 
tional Bank of North America for the declared purposes 
of making the $40,000 partial purchase money loan to 
Joseph Navigation Corporation and for operating funds 
for the corporation 

Ametco provided $2,973.28 covering a delivery of marine 
fuel to the vessel on July 11, 1969. Paid $50.00 in settle- 
ment on a claim of $480.38 for paint supplied to the ves- 
sel and incurred $167.90 in attorneys’ fees and disburse- 
ments in this connection. 

Ametco Shipping Inc., the mortgagee, managed the 
Joseph H for Joseph Navigation Corporation from No- 
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vember, 1968 until about August 18, 1969. During 
Ametco’s management the vessel had failed to show a 
profit. 

She did not sail from Milwaukee until September 21st 
at 2350 hours, because of machinery trouble which re- 
quired repairs. 

In August, 1969 Arthur Halpern appointed Owners 
Services Inc., of New Jersey, headed by Mr. H. Hvam, as 
manager of the vessel, and thereafter she was booked to 
earry a full eargo of 97,665 bundles of wet salted cattle 
hides (2,583.94 tons) from Milwaukee to Riga, consigned 
to Ingosstrakh. Moscow. 

Joseph H, under command of Captain Carlos Cahezas 
(now deceased) commenced loading the hides at Milwau- 
kee on or about September 11, 1968 and completed load- 
ing on September 13th. She did not sail from Milwaukee 


until September 21st at 2350 hours, because of machinery 
1 


trouble which required repairs. She arrived at Montreal 
for bunkers on September 28th, and sailed from Montreal 


for Riga at 0715 on the morning of October 1. 
At Montreal, six crew members, including the Chief 
Officer, Chief Engineer, and Third Engineer, signed off 
; oD fap) Q 
the vessel, Five new members joined the vessel at Mont- 
real. They were: 


Nicholas Stamatiadi, Chief Engineer 
Niels Erik Ladefoged, Chief Officer 
Jose Opazo, Third Engineer 
Jose Diaz, Boatswain 
Jose Diaz, Jr., Ordinary Seaman. 


Mr. Ladefoged, the only member of the crew pro- 
duced by plaintiff for examination prior to trial, testified 
he joined the Joseph H the night before she sailed from 
Montreal. He held a Liberian third officer’s license. He 
was not licensed as a master or as a chief officer. Cap- 
tain Cabezas and Mr. Ladefoged were the only licensed 
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deck officers upon sailing from Montreal. Captain Cabe- 
zas stood watch from 6 to 12, and Mr. Ladefoged stood 
watch from 12 to 6. 

The vessel was equipped with two magnetic compasses 
and a radio direction finder. She was not equipped with 
a gyro compass. She was equipped with an Atlas echo 
sounder which was inoperable. Her RCA 103 radar was 
not in operating condition. 

As the Joseph H was proceeding down the St. Law- 
rence River outward bound from Montreal, she en- 
countered engine trouble. According to the deck log the 
main circulating pump in the engine room broke down 
at 2105 hours on October 2. At 2130 the vessel anchored 
at the entrance to Bie Channel, in position 48° 22.4” N, 
68° 54.4” W, for repairs. 

While the ship’s engineers were working on the circu- 
lating pump on the night of October 2, during the Cap- 
tain’s 6-12 watch, at 2200 hours, an accident occurred. 
The Chief Engineer was struck on the head when a chain 
fell, and the Third Assistant was struck on the leg. Mr. 
Ladefoged treated both men, including suturing the Chief 
Engineer’s nead with eighteen stitches. 

Shortly before 0600 hours on the morning of October 
3 Mr. Ladefoged was relieved by Captain Cabezas, and 
Ladefoged retired to his bunk. 

The log indicates that there was a “dense fog” at 
0600 when Captain Cabezas went on watch. At 0615 the 
log entry indicates that anchor was weighed and that 
the Joseph H proceeded, with a notation that the weather 
at this time was “foggy”. At 0730 hours, according to 
the log, the Joseph H was aground on Bic Island, in 
position 48° 24.2” N, 68° 50.1” W. 

Salvage tugs were engaged on a Lloyd’s Open Form 
(no-cure, no-pay). After lightening the vessel by re- 
moving about 235 long tons of hides, the Joseph H was 
towed to Tadoussac, Quebee on October 7th. From there 
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she was towed to Quebec City, where she arrived on 
October 10th. Captain Cabezas was hospitalized on or 
about October 17 at Quebec and died at Quebee of cancer 
on or before November 24, 1969. 

By November 1969, the crew commenced proceedings 
in Quebee against the vessel and the Joseph Navigation 
Company for remuneration claimed to be due. The ves- 
sel remained idle and unrepaired at Qnebee throughout 
the fall and frozen in winter. Plaintiff on December 5; 
1969 tendered the Joseph Hi to defendants, claiming that 
she was a constructive total loss. Defendants declined 
the tender and denied liability. The cargo, valued in 
sound condition at about $1,000,000, was sold on March 
3. 1970 for about $340,000 and was removed from the 
vessel as of early April, 1970. The Joseph H eventually 
was sold for $6,000 to partially satisfy crew claims at 
jndicial sale in April 1970 and was later scrapped. 

Subsequently proceedings were commenced against Jo- 
seph Navigation Company in the United States District 
Court for the Southern District of New York by Mr. 
Ladefoged, Chief Engineer Stamatiadis, and certain other 
crew members for wages, subsistence and reparation. 
This resulted in entry of a consent judgment for 
$29,413.10 on September 7, 1973 in favor of the plaintiffs, 
erew members, which provides “this judgment shall only 
be enforced against any funds received by or for the 
account of the defendant (Joseph Navigation Corpora- 
tion) from any insurers or underwriters of the Steam- 
ship Joseph H under any policies of insurance on the 
vessel”. Ladefoged et al. v. Joseph Navigation Corpora- 
tion, 70 Civ. 2314 (IBW). 

The Joseph H was classified by Bureau Veritas. Her 
next reclassification special survey with respect to hull 
and machinery was due September 1970. Her last dry- 
docking had been October 30, 1968 at New Orleans, 
Louisiana at which time her class was confirmed. On 


292 
Plaintiff's Exhibit 1 


September 3-6, 1969 she was surveyed by a Bureau Veritas 
surveyor at Milwaukee with respect to her hull and her 
class confirmed. On September 21, 1909 she was sur- 
veyed by a Bureau Veritas surveyor at Milwaukee with 
respect to her machinery and her class confirmed subject 
to the notation “center furnace not to be fired til com- 
pletion of permanent repairs in Kurope on conclusion of 
present voyage”. 

On October 3, 1969 the vessel was subject to a first 
preferred mortgage in favor of intervening plaintiff, the 
outstanding balance of which on that date was $80,069.50 
with interest thereon at the rate of eight percent from 
August 1, 1969. 

The defendants are among the insurers who subscribed 
the policies of insurance identified in defendants’ answer 
to plaintiff's interrogatory No. 1. Each of the under- 
writers subscribing those policies, other than the named 
defendants, has designated one of the n vd defendants 
as representative defendant and has agreed, each for 
his proportionate share, to be bound by any judgment 
recovered herein against the named defendants. 

Said policies are in form substantially similar to policy 
No. FH 69-101 of defendant Stuyvesant Insurance Co. 
Each policy of insurance contains a “mortgage clause” 
which states: 


“Tn the event of an actral or constructive total 
loss or a compromised constructive total loss or 
requisition all insurance payments therefore shall 
be paid to the Mortgagee.” 
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PLAINTIFF'S EXHIBIT 2--INSURANCE CONTRACT 
(RELEVANT PARTS). 


Armericaig” lantitute 
aw"! iS) 
sonvany |, itd 


Insuring 


FOR ACCOUNT OF THEMSELVES 
but subject to the provisions of this Policy with respect to change of ownership. 


In the event of say change, voluntary of otherwise, ia the ownership of the Vessel or if the Vessel be ed under new managesaeat o¢ 
chartered on 2 bareboat basis of requisitioned an tha: basis. then unless the Underwriters agree thereto in ede apes Policy sha!l therewpom Soden 
cancelled from ume of such change in ownership or management. charter ur requisition, provided, however, that us the case of an involuntary temporary 
transfer by tequisition of otherwise, without the prior execution of any writen agreement by the Assured. such cancelation shall take place Afteen days 
after suet transfer, and provided further that if the Vessel has cargo on board and has already sailed from her loedang port, oF es at sea in ballast, such 
cancellation shall be suspended until arrival at final port of discharge if with cargo of at port of destination if in Ballas: Thes ins cance shall not inure 
to the beneft of ang such charterer or transferee of the Vessel. and if a loss payable hereunder should occur berween such transfer ind such camcellanon 
the \nderwriters shall be subrogated to all the rights of the Assured agains: the transferee. by reasan of such tramefes, in respect of all ce past of such 
joss usu recoverable from the transferee and in the proportion which the respective amounts insuced bear to the insured value. A pro rata daily scturn 
of net premium shall be made The forego provisions with tespect to cancellation in the event of change in ownership of manigement, charter of 
requisition shall apply even in the case of insurance “for account of whom it may concern” 


Loss, if any, (excepting claims required to be paid to others under the Collision Clause), payable to_...- 


Cen Oe eu «= 


um Insured Hesewader..." WS resem sopnyo- fe 


at and from the 89% . day of SOB 
EOSIN, 


to the aml nF 
Provided, howewer, should the Vessel at the expiration of this Policy be at sea, of 


provided previous aetice be ®"b Fogo ae” be held covered at a pro sata 


On the Vessel called then ene nee stearate Mi 1 aceasta nse bs putas 
(or by whatsoever aumme or names the said Vessel is or shall be called) 

The said Vessel, for so much as concerns the Assured, by agreement between the Assured and Underwriters in this Policy, is and shall be 
valued at as foliows: 
Hull, tackle, apparel, passenger fittings, equipesent, stores, endnane, munitions, 

boats and other furniture ; : ; i 4 ; 4 ; . pine 
Borlers, machinery. eefrigerating machinery aad insulation, motor generators and other electrical 

machiaery, and everything conmected therewith . j ‘i é $ dectouced sa 300.008. cesta 

Donker boilers, winches. cranes, windlasses and steering geer shall be deemed to be & part of the hull asd not of the machinery. 


2 eeesaare t 


Held covered in case of any breach of warranty as to Cargo. trade. locality or date of sailing, provided notice be given and any sdditional premium 


requited be agreed immediately after receipt of advices of beeach or J kod oe tae 


The Underwriters to be paid in consideration of this ‘asurance 2S ° @ 
ccs ene Dollars being at the rate of (995). 4xaB per cent 


In event of non-payment of premium thirty days after attachment this Policy may be cancelled by the Underwriters upon five days written notice 
as shall have been earned up to the time of such cancellation shali be due 


being xiven the Assured. Such proportion af the premium. however, 
and payable: but in the event of Totdl cr Constructive Total Loss occurring prior to cancellation full annual premium shall be deemed earned. 


conts per cant. net for each uncemmenced month if it be mutually agreed te cancel this Policy. 
TQ 3B Fer each period of 30 consecutive days the Vessel may be leid wp in port— 
BERD conts por cont. net act under repair. 
conts per cont. net under repeir. 
Provided slways: (e) that in no caso shall @ retucn be ellowed when the Vessel is lying in a readstoed of ia on 
posed or unprotected waters or in any location not approved by Underwriters. 
(b) thet in the event of @ return being recoverable for special trade, of for any otuer reason, other 
than fer lay-up periods, the above rates of return of premium shall be reduced accordingly. 
(a) thet in ne cate shell o return be allowed when the Vessel is used of 0 storage ship of fer 
lightering purposes. : 
If, for account of the Assured, the Vessel is laid up for a period of 30 consecutive days, @ part only of which attaches to this Policy, 


Yinderwriters shall pay such proportion of the return due in respect of a full period of 30 days as the number of days attaching hereto bears 
ta tires Should the fay-up pertot exceed 30 con.ccutive days, the Assured shall have the option to elect the period of 30 consecutive days 


for which a revucn is recoverable. 


Sees BIR % 


(Continved On Peliowing Page) 


% 


caused br of resulting from capture, seirure, arrest restraint of detaumment, of the comacquensces thereat or of any atte: 


m all consequences of hos 


but 


independentty of the nature 


ies of warhhe operations (whether there bs # deciusation of war of not), 
wnludes any authonty mamtaummg 


stranding, Meavy weather, fre or explosion unless caused directly (and » 


or torpedo) 


tule act be of against a beliigerent power, and for the purpose of this warranty “power 


tive 


expense caused by any weapon of war employing atoma or nucicar fisseon and/or fusion of other reaction or radsoa 


ie pecacy 


extent that their terms are inconsistent sad only while such war tak endorsement remains ia force 
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PLAINTIFF'S EXHIBIT 2 


Add:tional insurances as follows are permitted: ~- 

(a) DISBURSEMENTS MANAGERS COMMISSIONS. PROFITS OR EXCESS OR INCREASED VALUE 
OF HINLL AND MACHINERY AND/OR SIMILAR INTERFSIS HOW FVER DYSCRIBED, AND 
PREIGH I (INCLUDING CHARTERED ERTIGHT OR ANTICIPATED FREIGHT) INSURED FOR 
TIME A sum not exceeding in the aggregate 254% of the insured valuc of the Vevsel 
FREIGHT OR HIRE. UNDER CONTRACTS FOR VOYAGE. A sum not cxceeding the gross freyght oc hurt 
for the current cargo passage an! next sucecding carge passage (such insurance to include, if irquited, a prelimun 
aty and an intermediate ballast passage) plus the charges of ampuranc< In the vase of a voyage charter where 
payment is made on a time haces, the sum permitted for imsurame shall he cakeuisted on the mated durason of 
the voyage, subject to the limstation of two cargo pasages as lad down herein Ary sum insured under this Section 
shall Se reduced as the freaghy or hire is earned by the gross smaunt so earned. 

ANTICIPATED FREIGHT iF THE VFSSF! SAILS IN BALLAST AND NOT UNDER CHARTER A 
sum not exceding the anticipated gross froght on nest carge passage. such sua to he teasonadly estimated on the 
basis of the current rate of freight at ume of insucame, plus the charges of insurance Provided. however, that ao 
insurance shall be permitted under thie Soon at any insurance os cfferted under Section (b} 

TIMF CHARTER HIRE OR CHARTER HIRE FOR SERIES OF VOYAGES A sum na exceeding 30% of 
the gross hire which 1s to be earned under the charter in a period not caceeding 18 months. Any sum insured der 
this Section shall be reduced as the hire is earned under the charter by 99% of the'gross amount so earned but wheoe 
the charter as foe a period exc rg 18 months the sum insured need net be reduced whale it does not exceed 10% 
of the gross hire still to be earned under the charter An insurance undcr this Section may begin on the signing of 
the charter 

PREMIU'MS A sum not exceeding the actual premioms of all interests insured foe 2 period mot exceeds: 12 
months (excluding prermums insured under ine foreguing Sections but including, i required, the preemie of est 
mated calls on any Protection and Indemnny oc War Sc Riv anewrance) redwciny pre tata monthly 

({) RETURNS OF PREMIUM. A sum not excecding the actual returns which are recoverable subject to and arrival 

under any policy of insurance 

(g) INSURANCE IRRESPECTIVE OF AMOUNT AGAINST. - Risks excluded by the F. C & S$ Clause, and risks 

coumerated in the Ameriwan Institute War and Stake. Clauses and Goncral Average and Salvage Disbursements 

Warranted that no insurance on any interests enumerated in the foregoing Scctions (2) to (f), inclusive, in excess 
of the amounts permitted therein and no insurance sebiect to PPI, FEA or other like term, on any interests whatever 
excepting those enumersted in Section (a), 15 of shall be feted to operate dung the currency of this Policy by or for 
account of the Assured, Owners, Managers of Mortcagees. Provided always that a breach of this warsanty shall noe 
aflord Underwriters any defense to a claim by a Mortgages who has accepted this Policy without knowledge of such breach 

Beginning the adventure upon the said Vessel, as above, and so shall continue and endure dusing the pe iad aforesad, as 
employment may offer, in port and at sea, in docks and graving docks, and on ways, gridirons amd pontoons, at all times, 
im all places, and on all occasions, services and trades whatcoever and wheresoever, under steamn, motor pee oc sail, with 
leave to sail of navigate with or without pilots, to go cn tral taps and to assist and tow vessels or craft in distress, bat # 
without the spproval of Underwriters the Vessel be towed. except as is customary ~* when in need of assistance, of under 

bos towage or salvage services under a preatranged contract made by Owners and/or varterers the Assured shall mevity Uader 

sters immediately and pay a. aduitional premium if required but no such premium shall be required for customary towage by the 
Wessel in connection with loading and discharging Wiih liberty to discharge, exchange and take on board goods, specie, 
passengers and stores, wherever the Vessel may call al or proceed to, and with liberty to carry goods, live cattle, &c., on deck 
of otherwise. 

Touching the Adventures and Perils which we. the sad Ladeoentenm, ace contented to bear and take upon us, they are of the Seas, 
Men of War, Fire. Lightning. Earthquake, Enemies, Pirates Rovers Assailing Thieves. Jocosans, Lester of Mart and Counter-Mart Sue 
prisals, Takings at Sea, Arrests, Restraints and Detainments of all Kings, Prins and Peoples. of what nation, condition oF 
quality socver, Barratt; of the Master and Mariners and of ail other tke Perils, Losses and Misferrunes that have or shall 
come te the Hurt. Detriment or Damage of the said Vessel, & . of any part therend; excepting, however, such of the fore. 
going Perils as may be excluded by provisions elsewhere in the Poliy of by endorsement And im case of any Loss oc Mis. 
fortune, it shall he lawful and necessary for the Aurcd their Factore, Servants and Assigns, to suc labor and travel for, in, and 
about the Defense, Safeguard and Recovery uf the said Vessel, &e . or any part thereof, without prejudice to this Insurance, to the 
Charges whereof the Underwriters will contribute their proportion as provided below, And it is expressly declired and 
agrecd tha: no acts of the Laderwriters or Assured in cecuvering, sasing of preserving the property insured shall be con 
sidered a6 a waiver or acceptame of abandonment 

This insurance also specially to cover (subject to the Averaye Warranty) loss of of damage to the subject matter insured 
disectly caused by the following - 

Accidents in loading, discharging or handling cargo, or in hunkering; 

Accidents in going on or off, or while on drvdocks, graving docks, ways, gridirons or pontoons; 

Explosions on shipboard or elsewhere ; 

Breakdown of motor generators or other electrical machinery and electrical connections thereto, bursting of boilers, break- 

age of shafts, or any latent defect in the machinery or hy (excluding the cost and expense of replacing or repairing the 

defective part); 

Breakdown of or accidents to nuclear installations ur reactors not on board the insured Vetsel, 

Contact with aircraft, rockets or similar missiles, or with any land conveyance; : 

Negligence of Charterers and/or Repairers, provided such Charterers and/or Repairers are not Assured(s) hereunder; 

Negligence of Master, Mariners, Engineers or Pilots, 
provided such toss oc dama,c has nut fesuited from want of due diligence by the Assured, the Owners or Managers of the 


"Vesse!, or any of them Masters: Mates, Enginects Pilon or Crow not te be conudercd as part owners within the meaning 


this clause should they hold shares to the Veusel 


In the event of accatent whereny foss of damage may resuit in a claim under this Policy, notice shall be given in writing 
to the Underwriters where practioble prior to survey. so thac they may appoint their own surveyor if they so desire, The 
Underwriters shall be entitled to dectde the port te which a damaged Vessel shall proceed for docking of repairing (the 

{ expense of the soyage arising from comphane with Underwriters’ requirements being refunded ro the 
and Underwriters shall also have a aght of veto in connection with the piece of repair of scparring firm proposed 
enever the extent of the damage is ascertainable the majority (in amount) of the Underwriters may take of may re 
> be taken tonders for the reps of such damoge fa the event of failure to comply with the conditinns of is clause 
13 per ceat shall be deducted from the amount of the ascertained cham 

In cases where a tender 1s accepted with the approval of Underwnters, an allowance shali be made at the rate of 30 
per cent per annum on the insured value for each day of pro rata for part of a day from the time of the completion of the survey 
until the acceptance of the tender mrovided thet it be accepied without delay after receipt of Underwriters’ approval. 

No allowame shall be made for eny time dunce which the Vessel ais losing of discharging care oc bunkering 

Dur credit shall be given agaist the allowance as above fur any amount recovered; — 

(a) in respect of fuel and stores and wages and maintename of the Master, Officers and Crew or any member thereot 

allowed in General or Particular Average, 

(bh) from thind parties in respect of damages for detention and/or loss of profit and/or cunning expenves; 
for the period covered by the tender allowance ar any part thereat 


Norwithatand thing heron comtained to the contrary, thie Jolie 


Speer Sen 
EXHIBIT 


pe ¢ t +) $$ amouniiag ¢ $4 850 but neserineics anen "oe Wessel she pave of 
callsign ith any other Ship oc Vessel, Underwriters shall pay the damage occasioned thereby and the 
the bor after stranding sha paid, if reasonably incurce! even if no damage be found 


nerd 


‘Pp 
from 


Grounding in the Panama € 1 Suez Canal or ia the Manchester Ship Canal of its connection , Raver Mersey 
above t ct in the River Plate (above a fine ian from the North Basin Burnos t the mouth of 
the San Pe River) of ats tributanes. of an the Danube emetara Rivers or on the Yenikaie 
to be a stranding 

Average payable on each valuation seperately of on th ¢, without deduc of thirds, 
Average be Particular or General 

No cia shall in ang case bee lowed in respect of s g nung the Wessels bottor 

The warcanty and conditions as to Average under 3 perc nless amounting to $4,850 to be 
voyage as if separately insured ant a voyage shali commence a7 the Assured’s election when the Vessel orl 
cargo or salty in balisst to al iz port Such voyage -hs tinue vat the Wesel has mad t more n three pisiges 
than two DaSSAKS th cargo (whichever foe over and extend further until the Vessel thereafter begins to 

or sais of shichever fru occurs), but such exte b ne exceed ; t A passage shall be deemed 

py ene ~amencemne ' toading at the fist ¢ ‘ rading unt npletic hischarge 2° the last pect 


port or 


discharge, of, af the Vessel sails ain Dallast, from the por place of departure unui 1 at the bese poet or place 
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DEFENDANTS' EXHIBIT B. 


TO WHOM IT MAY CONCERN: 

THIS IS TO CERTIFY that Title 22 (Maritime Law) of the LIBERIAN 
CODE OF LAWS OF 1956 adopted by the Legislature of the Republic of Liberia 
on 22 March, 1956 and effective 1 March, 1958 as amended through 22 May, 
1969, effective 11 July, 1969 was in full force and effect from 11 July 1969 
and thereafter including the year 1970. 


LIBERIAN MARITIME REGULATIONS (Containing all Amendments 
through 11 July, 1969) have been duly promulgated by the Commissioner of 
Maritime Affairs of the Republic of Liberia under authority of Section 11, Chap- 
ter 1, Title 22 of the said Liberian Code of Laws of 1956 (as amended) , and duly 
published by authority of the Liberian Government on July 15, 1969 to Interna- 
tional Trust Company of Liberia, Monrovia, Liberia, and as so amended through 
11 July 1969 were in effect thereafter including the balance of 1969 and the year 
1970. 


Photocopies of selected printed pages from the aforesaid published 
Code and Regulations are initialled by the undersigned and attached hereto. 


e 


Dated ¢7 January 1975 51 oe 1G) Ge Ey A Saris te. 
at New York, New York = af Pereetedee ices 
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provisions of this Title, and he may from time to time make such gules and regula-: 
tions as are deemed by him necessary and appropriate to the conduct of suspension 
and revocation proceedings. 
Ef. July 11, 1969 

SECTION 19 


Fees.-The Commissioner of Maritime Affairs is authorized to establish by Regu- 
Jations all necessary and proper fees except in cases where the fee is already provided 
for in this Title. 

Prior legislation: Mar. Reg. 1.7, eB. June 29, 1949, as amended Feb. 28, 1958, eff. March 1, 1958; 
previous Sect. 19, renumbered July 11, 1969. 


SECTION 29 
Definitions.-The words “document” and “enroll” or any of their derivatives, as 
used throughout this Title, shall have the same meaning as the word “register” or 
its derivatives. 
Ef. July 11, 1969. 
CONSTRUCTION 


SECTION 30 


Adoption of General An an Maritime Law.—Insofar as it does not conflict with 
any other provisions of this litle, the non-statutory general Maritime Law of the 
United States of America is hereby declared to be and is hereby adopted as the gencral 
Maritime Law of the Republic of Liberia. 

Prior legislation: Lib. Mar. Code, t.X. 


SECTION 31 


Separability.—If any provision of this Title, or the application of any such provision 
to any circumstances or persons, natural or corporate, shall be held invalid, the validity 
of the remainder of the Title and the applicability of such provisions to other circum- 
stances or persons, individual] or corporate, shall not be affected thereby. 

Frior legislation: Lib. Mar. Code, t.X. 


SECTION 32 


General Penalty for Violation.-Except as otherwise specified herein, any person 
who is convicted by a court of competent jurisdiction of a violation of any of the pro- 
visions of Chapters 1, 2, 3, 4, or 5 or of sections 250-256, or 292 or of any of the law- 
ful rules and regulations of the Commissioner made as provided ;_ section 11 of this 
Title shall, upon conviction, be subject to a fine not exceeding ten thousand dollars or 
imprisonment for a term not exceeding ten years, or both, 

Prior legislation: Lib. Mar. Code, t.XI, as amended April 23, 1964, eff. Aug. 18, 1964. 


SECTION 33 


Jurisdiction.—Al] causes of action arising out of, or under, this Title are hereby 
declared and shall be cognizable before the Circuit Courts of the Republic, sitting in 
Admiralty, but, except as otherwise specifically provided in this Title, the provisions of 
this section shall not be deemed to deprive other courts, of Liberia or elsewhere, of 
jurisdiction to enforce such causes of action. 

Prior legislation: Lib. Mar. Code, t.XII. 


SECTION 34 


Appeal from Commissioner’s Decision. — Appeal from any decision of the Commis- 
sioner pursuant to any section of this Title or, any rules and regulations thereunder, 
may be taken to the Secretary of the Treasury. Upon exhaustion of administrative 
remedies, appeal may be taken to the Circuit Courts of the Republic, sitting in 
Admiralty. 

FA. July 11, 1969. 


[9] 
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CHAPTER 10. MERCHANT SEAMEN ©. 


(Chapter 10 of Title 22 of the Liberian Code of Laws of 1956, effective August 18, 1964, 
may te cited as the “Merchant Seamen’s Act, 1964.7} 


SECTION 290 ; 


Application.-(1) The rights and obligations of every person employed on any 
ocean going merchant vessel registered under Title 22 of The Liberian Code of Laws. 
and any person ciaploying such person shall, with respect to terms and conditions of 
employment and other matters relating to employment and the internal order of such 
vessel be governed by this chapter. 

(2) The provisions of this chapter shall not apply to: 

(a) Persons employed on vessels of less than 75 net tons; 
(b) Persons employed solely in ports in repairing, cleaning, stevedoving end 
loading or unloading the vessels; and 
(c) Pilots. 
(Ef. Aug. 18, 1964). 


SECTION 291 


Definitions.—For the pee of this chapter, the following expressions jiave the 
meaning hereby assigned to them: 


(a) “Master” means any person having command of a vessel; 
(b) “Seamen” means any or all members of the crew and officers other than the 


Master and pilots, employed or engaged in any capacity on board any vessel; 
(c) “Crew” means collectively the persons, other than Officers and the Niaster, 

serving in any capacity on board a vessel; 

“Shipowner” includes the charterer of any vessel where he mans, victuals and 

navigates such vessel at his own expense or by his own procurement; 

“Vessel” means any vessel registered under Title 22 of the Liberian Code of 

Laws; 

“Fishing Vessel” means a vessel used for catching fish, whales, seals, walrus 

and other living creatures at sea; 

“Foreign Trade” means trade between foreign countries or between Liberia 

and fereign countries. 


(Ef. Aug. 18, 1964). 
SECTION 292 


Full Complement Required.—A Liberian vessel shall not} - navigated unless it has 
in its service and on board such complement of officers and crew as is necess for 
safe navigation. The Commissioner may, from time to time, make such rules and reg- 
ulations as are deemed by him necessary and appropriate to ensure compliance with 
this requirement. 

Prior legislation: Lib. Mar. Code, t. V.; prev. sec. 290; renumbered Aug. 18, 1964; amended 
May 22, 1969, eff. July 11, 1969. 


[ 32} 


SECTION 293 : re 

Officers’ Licenses.—Except when prevented by force majeure, all officers “of 
Liberion vessels shall obtain licenses to fill their relative positions from the Commis- 
sioner of Maritime Affairs or any Deputy Commissioner authorized to issue licenses. 


Prior legislation: L. 1868-69, 27, sec. 1, 2, 5, as amended Feb. 28, 1958, eff. March 1, 1958; prev. 
sec. 291, renumbered Aug. 18, 1964, 


SECTION 294 


Penalty for Misuse of Licenses or Certificates.-Any person who shall receive or 
shall have in his possession any Liberian license or chitihiente of competency issued to 
officers or crew by the Commissioner or Deputy Commissioner, to which he is not law- 
fully entitled, with intent to use the same unlawfully; or who, without lawful authority, 
shall alter or change any such certificate or license by addition, interpolation, deletion 
or erasure; or who shall in any manner transfer or arrange for the transter of any such 
license or certificate; or who shall aid or abet the perpctration of any of the foregoing 
acts, shall, for each offense, be liable to a fine of ..ot more than $500 or imprisonment 
for not more than one year, or both. (Eff. Aug. id, 1964). 


RIGHTS AND DUTIES OF THE MASTER 
SECTION 295 


Termination of Employment.—Any contractual provision te the contrary notwith- 
standing, the shipowner, with cr without good cause, may at any time terminate the 
employment of and dismiss the Master. (Ff. Aug. 18, 1964). 


SECTION 296 


Duties of the Master.—The Master shall among others, have the following duties: 

(a) To enter into Shipping Articles with seamen as hereinafter provided; 

(b) To maintain discipline on board the vessel and to take all suclr steps as are 
necessary and appropriate in connection therewith; 

(c) To assume responsibility for the receipt of cargo by the vessel, stowage of 
cargo on board the vessel insofar as such stowage affects the safety or navi- 
gability of the vessel, and for the discharge of cargo from the vessel; 

(d) To assume full responsibility for the safety of the members of the crew and 
passengers, if-any, and to take all necessary and appropriate steps in connec- 
tion therewith; 

(e) To assume full responsibility for the navigation of the vessel at all times; 

(f) To assume full responsibility for the vessel’s funds nd the disbursement 
thereof; 

(g) To see that the vessel’s log books are properly and accurately kept; 

(h) To keep in his custody all of the vessel's documents; 

(i) To make all reports by Liberian laws or regulations or by the regulations of 
any ports at which the vessel may call; 
(j) To render assistance in the saving of life and property at sea. 
(Ef. Aug. 18, 1964). 


SECTION 297 
Special Powers of Masters.—When a vessel is at sea, the Master is authorized to: 
(a) Marry passengers or other persons aboard: 

(b) Issue birth certificates for Ailasen born at sea; 

(c) Bury persons who have died on board the vessel while at sea. 


(Eff. Aug. 18, 1964). 


[33] 
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SECTION 298 


Certain Seamen's Rights Provided for Master.-Except as otherwise provided, the 
Master of a Liberian vessel shall have the same rights in respect of wages, mainte- 
nance and cure and repatriation as are ht reinafter provided for seamen. 


(EM. Aug. 18, 1964). 


SECTION 299 
Wrongful Death.—T? + personal representative of the Master of a Liberian vessel 
shall have the same rights in case of the Master's wrongful death as hereinafter pro- 
vided in respect of seamen. (Ef. Avg 18, 1964). 


RIGHTS AND DUTIES OF SEAMEN 


SECTION 320 


Shipping Articles Required.—Before the Master of any Liberian vessel of 75 net 
tons or more shall sail from any port, there shall be in force Shipping Articles (some- 
times referred to as articles) with every seaman on board *”. vessel, except with per- 
sons who are apprenticed to, or servants of, himself or the vessel's owncr. The Ship- 
ping Articles shall be written or printed and shall be subscribed by every seaman ship- 
ping on the vessel and shall state the period of ge reat or voyage or voyares and 
the term or terms for which each seaman shall be shipped and the rate of pay pr 
each and such other items as may be required by Regulation. 

Prior legislation: 1. 1868-69, 27 secs. 1, 2, 5,.as amended Feb. 28, 1958, eff. March 1, 1958; prev. 
sec, 810, renumbered Aug. 18, 1964. 


SECTION 321 


Penalty for Alteration of Shipping Articles.—If any person fraudulently alters, or 
rakes any false entry in any Shipping Article, and if any person aids in committing, 
or procures to be committed, any such offense, he shall, in respec: of each offense, be 
‘able for a fine not exceeding $500. (FA. Aug. io, 1964). 


SECTION 322 


Penalty for Shipment without Shipping Articles.—If any person shall be carried to 
sea as an officer or one of the crew on board of any vessel making a voyage as herein- 
before specified, without entering into Shipping Articles with the Master of such vessel, 
in the form and manner and at the place and times in such cases required, the vessel 
shall be held liable for each such offense to a penalty of not more than $200. But the 
vessel shell not be held liable for any person caried to sca, who shall have secretly 
stowed himself 2way without the knowledge of the Master, mate or of any of the offi- 
cers of the vessel, or who shall have falsely personated himself to the Master or officers 
of the vessel, for the purpose of being carried to sea. 

Prior legislation: L. 1868-69, 27, sec. 1, as anended Feb. 28, 1958, eff. March 1, 1958; prev. sec. 
311, renumbered Aug. 18, 1964 


. 


SECTION 323 

Duration and Extension of Shipping Art’cles.—(1) Shipping Articles for the duration 
of a single voyage terminate as soon as unloading of the cargo is completed at the last 
port of destination, or, if the vessel carries ballast only, upon the arrival at the last port 
of destination. 

(2) Shipping Articles for the duration of a round voyage terminate as soon as un- 
loading of any cargo is completed at the port where the scamen were engaged. 

(3) If the voyage is extended to a port other than that port designated in the Ship- 
ping Articles as the end of the voyage, the Articles shall be extended and the wages 


[34] 
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CHAPTER X. MERCHANT SEAMEN 


10.292 Manning Requirements 
(1) Required: Minimum Nanih f Deck Ofhicers. 
fa) No Libera 


» vessel of LOO gre ind over shall be navigated unless she 


I 
} 
v4 n board at \ ! t tale Tacey 1 aast 


} 


have: On VL ciily THeens¢ 


power or greater 


500 but Jess 


} 


upon a voyage in which t 

port of final destination is less th 

in ler service at Ioast two as 

addition to her chic£ ¢ 

dG) Vhe muamber of ass 

mated cnyane 

altered in indivie | Os hy the Ww ae 

(ce) Nothing in this Rewulation ll nstrued to prevent 


sioner from ine 


Ligeadie’s 


303 


DEFENDANTS' EXHIBIT B 


vessel, if in his judgement such vessel is not sufficiently manned for her safe 
nayigaulion, 


(3) Emergency Manning and Piccnsing in bainergency Sitnations.—Where it has been 
established by the Comussioner ef Miaitune Affitns that an emergency sitiition 
exists Which reasonably: preclides the cainagement of the required complement of 
duly liceused antes: or assistint engineers prescribed in paragraphs (1) and (2) of 
this Regulation, the Commissioner or a Deputy Commissioner may authorize tem- 
porary service of qualified persons in mate and assistant cnsineer capacities on 
board any Liberian vessel, other than a passenger vessel, as follows: 
(a) A duly licensed mate or assistant engineer, who has completed at least. six 
months of service in the capacity tor which he as licensed and while helding 
such license, may be authorized to serve temporarily in the capacity nest high- 
est to that for which he is presently licensed, but not as | Master or Chief 
Engineer, for a period not to exceed six months, provided he is in all other 
respects Chivible for examination for a liecnse in such higher capacity, has 
submitted an application for such examaation, and andertckes to complete said 
examination prior to the expiration of the six-month period, 
(b) A person not duly heeosed may be authorized to serve temporarily in 
capacities not higher than Secoud Mate, or Second Assistant Engineer, for a 
period not to exceed twelve months, provided he is in all other respects 
cligible for examination for a license in one of said capacities, las submitted 
an applic ‘tion for such examination and undertakes to complet, said examination 
prior to the expiration of the twelve-month period, and further provided he 
has first successfully completed such preliminary examination as to his qualifi- 
cations and competence as shall be required by the Cominissioner or Deputy 
Commissioner to whom application is made. : 
(c) An authorization granted pursuant to this Regulation shall be in the form 
of a Temporary permit issued by the Commissioner or a Deputy Commissioner, 
which Permit shell be valid onby for service on board a specific ship named 
therein. 
(d) Not more than one mate and one assistant engineer shall he autherized to 
serve on hoard the same ship at the same time under a Temporary Permit. 
(ce) Temporary Permits may be revoked or suspended gn the grounds set forth 
in Regulation 1.17 (3). or at any time upon notice by the Commissioner or a 
Deputy Commissioner of Mantime Affairs when the Comrissioner declares 
that the emergency situation referred to above no longer exists. 


(4) Required Minimum Number of Certificated) Lifeboatmen.-—Every Liberian pas- 
senger vessel shall have for every hfchout carned a number ot certificated hfeboat- 
men in accordance with the following schedules: : 


Minimum Namber of 
Prescribed Complement Certificated Liteboat- 
of Lifeboat men shall be 


Less than 41 persons 
From 41 to 61 persons 
From 62 to $5 persons 
Above 85 persons 


A Certificated Gilebouttaan is any member of the crew wii bolds a Lifeboatman’s 
Certificate issued by the Commissioner or a Deputy Coimnussioncr, 


EM. July 31, 196 i (Sub-paragraph (1) prevwousty New 1029200), previousty 1020001) eff. 9 Apr. 
1960; renumbered and amended 7 Dec. 1964, ronumbered and ameaded July 11, 1969) 


[24] 
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Crew List of S/S Joseph H. Liberran Flag. 
Ist October 1969 
1—Master. Carlos H. Cabezas, Box 1182, Engelwood 


Cliffs, New Jersey. 
*9_Ch. Mate. Niels E. Ladefoged. Fovling Holsted, 
Denmark. 


3—Ch. Eng. Nicola Stamatiadi. 57, General Plastea, 
Athens, Greece. 


4—2 Eng. Abel Cardenas. 1041, Magazine Street, 
New Orleans. 


5—3 Eng. Jose D. Opazo. Valdivima Avd. Matta 312. 
(Rep. de Chile). 

6—Jr. Eng. Abelardo Menendez. Calle 39, 43-62B/- 
Quilla, Colombia. 

°7—Radio Of. (Carlos Figueredos. Avenida Aisi: Jo 
Caced* NR 367. Belem Para, Brasil. 


oe 
8—Bosun. Jose L. Diaz Conculation 22 Cartaya 
Huelva, > pain. 


9—A. B. Julian Ramirez. C/O Lorenzo Guerrero, 
Radio National San Pedro Sula, Honduras C. A. 


10—... B. Roberto Mejia. Monte Rey Choloma, Cor- 
toz, Honduras, C. A. 


11—O. S. Ramon Ramos. Choloma Cortez, Honduras, 
C. A. 


12—O. S. Jose L. Diaz (jr-) Coneulation 22 Cartaya 
Huelva, Spain. 


13—O. S. Rogelio Paz. 138, Calle NR 64, Puerto Mar- 
rios, Guatemala. 
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14—Fireman. Valentin Aranda. Triunfo de !a Cruz 
via Tela-Depto Atlantida, Honduras, aes 


15—Fireman. Mario Fuentes. Monte Rey, Choloma, 
Cortez, Honduras, C. A. 


16—Fireman. Francisco Moreno. Mercado Municipal, 
PTO Cortes, Honduras, C. 4. 


17—Fireman. Pablo Diaz. Saraguayna PTO Cortes, 
Certes, Honduras, C. A. 


18—Cook. Pablo Caballero. Puerto Cortez, Jlonduras, 
C.. A; 


19—Mess B. Pedro Sambula. Limon Departamento 
Colon, Via Trujillo Honduras, C. A. 


20—Mess B. Angel Carrillo. 12, Calie Entre Quinta 
Y Sesta AYDA NR 57, Puerto Barrios, Guatemala, C. A. 


Signed by: N. E. LADEFOGED, 
Chief Mate, 
S/S Joseph—H. 
*They still in Quebee City. 
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Portage Bill. 


This exhibit is not entirely legible and is being omitted. 
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DEFENDANTS' EXHIBIT K. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
JOSEPH NAVIGATION CORP., 
Plaintiff, 
72 Civ. 391 (KTD) 
~agsinst- 
ARTHUR HENRY CHESTER, et al., 
Defendant, 
-and- 
AMETCO SHIPPING, INC., 


Intervening 
Plaintiff . 


DEFENDANTS' FIRST SET OF INTERROGATORIES 


TO PLAINTIFF AND PLAINTIFF'S RESPONSES 
(CONSOLIDATED HEREIN FOR CONVENIENCE OF 
THE COURT 


Symmers, Fish & Warner 
Attorneys for Defendants 
345 Park Avenue 
New York, New York 10022 
(751-6400) . 
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DEFENDANTS! FIRST SET OF INTERROGATORIES 
AND PLAINTIFFS' RESPONSE 
Ql. Please state, in respect of the purchase of the S/S JOSEPH H (hereinafter 
the vessel) by plaintiff: 

(a) the date of the purchase; 

(bo) the name and address of the seller; and, 

(c) ‘the purchase price. 

(a) | November 1, 1968. 

(b) Ekberg Shipping Corporation, % Lumber 
& Shipping Co. S.A. 369 Lexington Avenue, 

New York, New York 

(c) $147,500 

When did plaintiff take possession of the vessel and where was the vessel 
lying on that date? 
November 1, 1968 at New Orleans. 
Was the vessel purchased solely with capital supplied to Joseph Navigation 
Corp. by the subscription of its shareholders? 
No. 
ff your answer to Interrogatory 3 is negative, please state: 

(a) in detau, the arrangements by which the monies required 
for the purchase of the vessel were procured including the 
amount of capital subscribed by the shareholders; and, 
if such monies were in whole or in part, loaned to 
Joseph Navigation Corp., the principal amount of 


such loans and the terms of same, including, but 
not limited to : 


(1) the name and address of each lender. 


(2) the interest rate of each loan; and 
3 (3) the repayment period of each loan. 
(a) $107,500 was procured as a loan secured by a First Preferred 
Ship Mortgage. The balance of the purchase price was procured through 


and unsecured loan. 
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(bo) (1) The lender of the secured loan was Ametco Shipping Inc. , 


1920 Avenue of the Americas, New York, New York. The lender of the un- 


secured loan was Evelyn Halpern, 6 Allen Drive, Rockville Centre, New 


(2) The interest rate on the secured loan was 8% per annum. 


The unsecured loan was without interest. 


(3) The secured loan was repayable in 12 quarterly installment 


| 
| 
| 
York. | 
i 


commencing February 1, 1969 the first 11 being in the amount of $8,950 and 
the last in the amount of $9,050. The unsecured loan was a demand loan. 
In reference to Joseph Navigation Corp. please state the following: 

{a) state or nation of incorporation; 

(b) date of incorporation; 

(c) names and present addresses of the incorporators; 


(a) number of authorized shares; 


ne ae aia eee a a a econ 


(e) | number of ehares issued; 
(f) par value of each share, if any; 


amount of capital paid in prior to commencing business 
with detailed information as to the source and nature of 
such capital payments; and, 


names and present addresses of all persons who have 
acted as directors since the formation of the corporation 
with the inclusive dates during which each such person 
acted as a director and the total compensation received 
by each such person for so acting. 


AS. Objected to. 
Q6. In respect of Joseph Navigation Corporation, please state: 


(a) the name and address of every present and past stockholder 
in the corporation; : 


tb) the number of shares held by each such stockholder and 
the period during which such shares were heid; 


(c) whether each such stockholder has or had both legal 
and equitable title to the stock listed in his name; and, 
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if your answer to Interrogatory 6(c) is negative, the name 
of each stockholder who does or did not have equitable 


title to his stock and the name and present address of the 
person who has or has equitable title. 


A6. Objected to. — 
Q7. If the stated capitai of Joseph Navigation Corp. has been increased or reduced 


since the date of incorporation, please give details as to: 


(a) the date of each such increase or reduction (identify 
as to whether increase or reduction); 

(b) the amount of each such increase or reduction; 
the reason for each such increase or reduction; 


| the name and present eddress of each corporation 
or individual making a capital contribution or re- 
ceiving the proceeds of a capital withdrawal; and, 


the method used to accomplish each such increase or 
reduction. 


Objected to. 
Did Joseph Navigation Corp. ever borrow money from any bank, insurance 
company, factor, lender, or financial institution other than for the purchase 
of the vessel? If so, please set forth in respect of each such borrowing: 

(a) the date of the borrowing; 

(b) the name and present address of the lender; 

(c) the ‘otal amount, in U.S. dollars, of the borrowing; 


(d) the specific terms of the loan; 


(f) the current status of the loan. 


Objected to. 

Did Joseph Navigation Corp. maintain a checking account in a bank or 
other financial institution during the period 1 October 1968 through 31 
December 1970? If so, please set forth, in respect of each such account; 


(a) the name and present address of the bank 
or other financial institution; 


| 
| 
| 
| 
| 
i 
| 
(e) the application of the borrowed funds; and, 
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the number of the account: 


the name and present address of each person having the 
authority to sign checks drawn on the account; 


the name and title of the officer or employee of the 
bank or financial institution having administrative 
responsibility for the account, 

the date on which the account was opened; 


the date on which the account was closed; 


a complete listing of all deposits made in the 
account including, in respect of each such deposit: 


(i) the date of the deposit; 
(ii) the amount of the deposit; and, 


(iii) the source of the funds comprising 
the deposit; and, 


a complete listing of all checks drawn on the account 
including, in respect of each such check: 


(i) the date of the check; 

(ii) the amount of the check; 

(iii) the payee of the check, 

(iv) all endorsers of the check: and, 

(v) the signer of the check. 
You may respond to Interrogatories 9(g) and 9(h) by attaching true copies 
of all checkoonles and all cancelled checks of Joseph Navigation Corp. to 
your answere to these Interrogatories. 
Yes. 


National Bank of North America 
44 Wall Stree’. New York City 


No. 0260-0315-2183-00-2053. 


Arthur Halpern 
6 Allen Drive, Rockville Center, N.Y. 


Joseph Metzger, Vice President 


On or about August 13, 1969. 
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(f) The account is still open. 


(g-h) The account records will be made available 
for discovery and inspection. 


Q10. Please set forth, in respect of each person who was employed by or served 
as an officer of Joseph Navigation Corp. from the date of the Corporation's 
incorporation to the present (including the officers of the vessel): 

(a) his name and present address; 
(b) the inclusive dates of his employment or service; 
(c) his job title or description; 


(d) a detailed description of his duties and 
responaibilitics and, 


(e) his annual compensation. 
Al0. The following persons have served as officers of the Joseph Navigation Corp. 
from the date of its incorporation to the present: 
President: Arthur Halpern 
6 Allen Drive 
Rockville Centre, New York 
Secretary- Evelyn Halpern 
Treasurer: 6 Allen Drive 
Rockville Centre, New York 
Please wate the net operating income or loss of Joseph Nevigation Corp. 
for each accounting period during the time the vessel was owned and 


operated by Joseph Navigation Corp. 


Objected to. 


In respect of each revenue earning voyage of the vessel while owned by 


Joseph Navigation Corp., please state: 
(a) the name and present address of the charterer; 


(b) the port at which the vessel loaded and the date 
of departure therefrom; 


(c) the port at which the vessel discharged and the 
date of arrival in said port; 


the nature of the cargo; 
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(e) the net payment to Joseph Navigation Corp. by 
the charterer: and, 


(f) the specific terms of the charter. 
You may respond to Interrogatoy 12(f) by attaching true copies of al! 
charters to your answers to these interrogatories. 
Supplemental answer to first set of interrogatories: 
As to Voyage No. 1: 


(a) Transportaciones Combinadas, C/A 
Caracas, Venezuels. 


(b) Galveston, Texas, November 5, 1968. 


(c) Puerto Cabello, Venezuela, 
November 14, 1968. 


(d) Bulk Potassium Chloride. 


(e) Net payment by charterer; The 
charter provides for $800 per running day. 


(f) | A copy of the charter will be provided for discovery. 
‘.e to Voyage No. 2: 


(a) | Caribbean Maritime Financi Co., 
Nassau, Bahamas. 


(b) Barranquilla, Coluniia 
November 27, 1968 


(c) Macapa, Brezil, December 16, 1968. 
(ad) Bagged Cement. 


(e) The charter provides $8.00 per metric ton...” 


(f) — A copy of the charter will be predueed for 
discovery. oo 


As to Voyage No. 3: 
(a) Alean Sales, Inc., New York, N.Y. 
(b} Mackenzie, Guyana, January 19, 1968. 
(c) Tampico, Mexico, Januery 31, 1069. 
(4d) Bauzite in bulk. 


(e) The charter provides for $8.30 per long ton. 


316 


DEFENDANTS' EXHIBIT K 
(f) A copy of the charter will be produced for 
discovery. 
As to Voyage No. 4. 


(a) Associated Metale and Minerals Corp. 
New York, N.Y. 


(b) Tampico, Mexico, February 7, 1968. 

(c) Baltimore, Maryland, February 17, 1969. 
(d) Fluorspar. 

(e) $15,666.11 


(f) | A copy of the charter will be produced for 
discovery. 


As to Voyage No. 5: 


(a)  Relaminados Nacionales C.A., 
Turnero, Venexuela. 


(b) Kearny, New Jersey, March 6, 1969 

(c) Puerto Cabello, Venezuela, March 17, 1969. 
(d) Loose scrap steel plates. 

(e) The charter provides a lump sum of $26,500. 


(f) | A copy of the charter will be produced for 
discovery. 


As to Voyage No. 6: 


(a) #8H.J: Baker & Bro., Inc., New York, N.Y. 


(b) Fuik Bay, Curacao, April 3. 1969. 


(c) New Orleans, Louisiana, April 11, 1969. 


(d) Phosphate Rock. 
(e) The charter provides $4.50 per ton. 


(f) | A copy of the charter will be produced for 
discovery. 


As to Voyage No. 7: 


(a) Olin Mathiesen Chemical Corp. 
. Stamford, Connecticut. 


(b) Houston, Texas, April 24, 1969. 
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Champerico, Guatemala, May 15, 1069. 
Fertilizer. 


The charter provides a lump sum of 
$29,500. 


(f) A copy of the charter will be produced for 
discovery. 


As to Voyage No. 8: 


(a) Pacifico Industriel S. De R.L., 
Tegucigalpa, Honduras. 


San Lorenzo, Honduras, June 4, 1969. 


Boca Chica, Dominican Republic, 
June 12, 1969. 


Lumber . 
$20,072 .6C 


A copy of the charter will be produced for 
discovery. 


As to Voyage No. 9: 
(a)  Amerop Corp. 


(b) Pointe Jarry, Guadeloupe, 
French West Indies, June 21, 1969. 


(¢) New Orleans, Louisiana, July 8, 1969. 
(ad) Raw sugar. 
(e) The charter provides $5.00 per ton. 


(f) | A copy of the charter will be produced for 
discovery. 


~ As to Voyage No. 10: 
(a) FlomercaS.A., Guatemaia City. 
(b) Mobile, Alabama, July 17, 1969. 


(c) Puerto Barrios, Guatemala, 
arriva) date not available. 


Note: By an addendum the charter was extended 
tc include a return trip to New York. Arrival 
date at New York is not available. 
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Asphalt and pitch in bulk, ammonium nitrate. 
$23,228.69, including return trip to New York. 


A copy of the charter will be produced for 
discovery. 


Information concerning any Voyage or 
Voyages subsequent to Voyage No. 10 


will be provided in a further supplemental 
answer. 


Q13. Was the vessel equipped with radar on 3 October 1969? If so, 


(a) describe the radar fully giving the neme of the 


manufacturer and specifications of the equipment; 
and, 


describe the state of repair of the radar, including 
the date of the last inspection, maintenance or re- 
pair prior to 3 October 1969. If there are any 
inspection, maintenance or repair reports available 
relating to the radar, please identify and state in 
whose custody these reports are at present. 


No. The vessel had been equipped at one time with an RCA model CR 103 
radar, some parts of which remained on the vessel, but the radar had 
been inoperative for a substantial period of time. 

(a) See above. 


(b) See above. Plaintiff has no record of any 
inepection, maintenance or repairs. 


Was the redar installation on the vessel operative on 3 Octobcr 1969? If not, 
please state (a) the date on which the said radar installaticn was last 


operative and (b) if the said radar installation was operative on the date 


No. 


oS 


| 


Ve 
f 


Plaintiff does not know. 


Upon information and belief the radar installation 


was not operative on the date plaintiff acquired the 
vessel. co 


If the vessel did not have an operative radar installation on 3 October 1969, 


please state what repairs or renewals, in the opinion of plaintiff, would 


| 
\ 
! 
| 
| 
| 
| | | 
Joseph Navigation Corp. purchased the verse). | / 
{ 
| 
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have been required to make the said installation operative. 
A1$. Plaintiff does not know. 
Q16. State whether the vessel was equipped with a radio direction finder (RDF) 
on 3 October 1969. If a0, 


(a) | describe fully the RDF. giving the name of the manu- 
: facturer and specification of the equipment, 


ee 


(b) describe the state of repair of the RDF, including the 
date of the last calibration inspection, maintenance 
and repair prior to 3 October 1969. If there are ary 
calibration, inspection, maintenance or repair reports 
available relating to the RDF. please identify and state 
in whose custody these reports are at present, 


describe with particularity the period of operation of 
the RDF from the time of departure from Montreal 
until the vessel grounded, 


en ea 


state what officers or crew members operated the . 
eeuipment during the periods described in (c), 


an ees sone 


describe fully any information gleaned from the use 
of the RDF during the period described in (c); and, 


if it is claimed the RDF was not operating satisfact~ 
orily, pl age describe fully including how long this 
situation had existed and what steps had been taken 
to remedy it. : 


cies A erative samantt 


RCA Model 8714. 


urn information and belief the RDF was in 
operative condition . Ptaintiff does not know 

of any reports concerning calibration, ingpect- 
ion, maintenance and repair of the RDF . 


(c-e) Plaintiff has no knowledge. 


poiare ee ee aaenlne 


(f) Not applicable. 


Q17. State whether the vessel on 3 October 1969 was equipped with (a) course 


recorder, (b) rudder angle recorder; (c) fathometer or other mechanical 
depth determining device, and (d) recording fathometer or other depth 
recording device. If so, 

(a) describe fully each item of such equipment, giving 


the name of the manufacturer and specitications of 
the equipment, : 
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describe the state of repair of each item of such 
equipment including the date of the last calibra- 
tion, inspection, maintenance or repair reports 
relating to such equipment available, please i- 
dentify and state in whose custody these reports 
are at present; 


describe with particularity the periods of opera- 
tion of each item of such equipment from the time 
of departure from Montreal until the vessel 
grounded; 


state what officers or crew members operated 
the equipment during the periods described 
in (c); 


describe fully all information gleaned from the 
use of such equipment during the periods des- 
eribed in (c); 


state in whose custody are the recordings at 
present, 


if any such items of equipment were not in 
operation between 0600 and 0730 on 3 October 
1969, please ctate the reason for the item or. 
items not being in operation; and, _ 


if it is claimed that any such items of equipment 
were not operating satisfactorily, please des- 
cribe fully, including how long this situation 
had existed and what steps had been taken to 
remedy it. 


On information and belief, the vessel was not 
equipped with a course recorder. 


On information and belie’, the vessel was not 
equipped with a rudder angle recorder. 


On information and belicf, the vessel was not 
equipped with an operative fathometer or 
mechanical depth determining device. 
O., information and belief, the vessel was not 
equipped with a recording fathometer or other 
depth recording device. | 
Q18. What was the gross tonnage of the vessel on 2 October 1969? 


Al8. 1845 tons gross. 


Q19. In respect of each person on board the vessel on the morning of 3 October 


1969, please state. 


eek 
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(a) his name; 
(b) rank; 
(c) monthly wage; 
(d) nationality; 
(e) age; 


(f) licenses held, including license number and 
issuing authority; and, 


(g) home address; 
Plaintiff has no present information other than that contained in documents 
which have been produced for discovery and inspection. ihe subjec: of 
this interrogatory is being researched at the present time and a supplement. 
response will be served as soon as all information available to plaintiff has 


been assembled. 


Rank: Master 


Monthly wage: $650.00 


| 

{ 

\ 

| 

\ 

Supplemental Answer as to Captain Carlos H, Cabezas: | 


Nationality: U.S.A. 
Identification: K 4-12755 


License: Liberian Masters- Unlimited 
No.: 34320, issued September 23, 1986. 


As to other persons on board plaintifi has no information at the present 
time other than the crew list dated Montreal, September 30, 1969, signed 
by Carlos H. Cabezas, Master a copy of which is attached. 

Please state the schedule of bridge watches on the vessel for the period 

1 October through 3 October 1969, i.e., 1200-1809, 1800-2400. 

Plaintiff has no information concerning the subject a this interrogatory 
other than what may be contained in the deck log which has been produced 
for discovery and inspection. 


Plaintiff supplements its prior answer as follows: 
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Under the terma of his employment the Master was required to cover the 
8-12 A.M. and P.M. and duties as deck officer at sea. 
In respect of each scheduled bridge watch for the period 1 through 3 October 
1969 please state the name, rank and du‘:e:. >f each member of the bridge 
watch including, but not limited to, the officer of the watch, helmsman and 
lookout. | 
See answer to Interrogatory No. 20. 
In respect of the morning of 3 October 1969, please state: 

(a) the time that the anchor of the vessel was aweigh; 


(b) the state of the tide at the time set forth in your 
anewer to (a); 


(c) the visibility at the time set forth in your answer 
to (a); 


(d) the initial course steered and the time the vesse! steadied 
on the aforesaid course; 


(e) all engine orders given from 0600 to the time of the 
grounding and the time such orders were given; 


(f) all course changes from 0615 to the time of grounding 
and the time such orders were given; and, 


(g) all whistle signals given from 0615 t= the time of 


grounding and the time such whistle signals were 
given. 


Plaintiff has no information concerning the subject of this interregatory 


other than what may be contained in the deck and engine logs which have 
been produced for discovery and inspection. 
. In respect of the vessel on or about 3 October 1969, piease state: 


(a) the approximate number of revolutions per 
minute of the propeller shaft at: 


(&) full shead; 

(ii) half ahead; and 

iii) slow ahead; and, 

the speed over the ground (in knots) at: 


(i) = full ahead; 


, 


323 


DEFENDANTS' EXHIBIT K 


(ii) half ahead; and, 

(iii) slow ahead. 
See answer to Interrogatory No. 22. 
In the condition of the vessel on or about 3 October 1969, please state the 
time and distance required to bring the vessel tc a complete stop in still 
water at the following speeds of advance: 


(a) 12 knots; 


(c) 10 knots, 
(d) 9 knots; 
(e) 8 knots; and, 
(f)  § knots. 
| A24. Plaintiff does not know. 
Q25. State: 


(a) the position of each nvigational fix taken between the 
time the vessel weighed anchor on the morning of 3 
@ctober 1969 and the time she grounded. 


the references used to determine the fix and the time 
of the fix; 

the method by which such fixes were obtained, e.g. 4% 
two bearings, RDF; 


| 

| 

| 

| 

| 

: - 
(b) 11 knots; | 
| 

: 

| 

| 

| 


if, in piloting, allowance was made for the effects 
of current, please set forth the details of such 
allowance; 


by what officer «x member of the crew of the vessel 
each navigatior.zi fix described in (a) was made and 
by what officer or member of the crew each such 
navigational fix was plotted; and, 


whether any records of ranges, bearings, etc. 
taken for the purpose of fixing the position of 
the veseel were maintained on 3 October 1969. 
If so, please state in whose possession, custody 
or control such records are at present. 


A25. See answer to Interrogatory No. 20. 
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Please identify by number and title all charts, sailing directions, or other 
materials concerning navigation in the vicinity. of Bic Island which were 
on board the vessel on 3 October 1969 and, in respect of charts, identify 
through what date the chart had been corrected to conform with "Notices 
to Mariners" or their equivalent. 
Chart No. 1210, "Lersimis River to lle due Bic", corrected to February 
28, 1968. Chart No. 1219, "Farther Point to Quebec", corrected to October 
16, 1958. 
Did Joseph Navigation Corp. or anyone acting on its behalf survey the 
vessel prior to the purchase of the vessel by Joseph Navigation Corp.? 
If so, please set forth in respect of each such survey: 

(a) the name and business address of the surveyor; 

(b) the date and place of the survey; 


(c) whether the vessel was in drydock at the 
time of the survey; 


(d) whether @ written report was prepared by the surveyor; 
and, 


(e) if sc, whether the original or a true copy thereof is 
in the possession, custody or control of plaintiff. 


J.B. Richarson, 2207 Palmer Avenue 
New Orleans, Louisiana 


October 26, and 28, 1968, at Anchorage 

at New Orleans and on drydock at Avondale 
Shipyards, Inc., Avondale, Louisiana. 

See 27(b). 


Yes. 


Yes. 


Q28. Wiih what classification society was the vessel classed? 


A28. Bureau Veritas. 
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When, according to the rules of the classification society named in your 


answer to interrogatory 28, was the vessel due for: 
(a) her next annual survey; and, 
her next special survey. 


On information and belief, at Baltimore on 
February, 1970. 


September, 1970. 
When and where had the vessel Jast undergone an annual survey prior to 
3 October 1960? 
A30. On information and belief, Baltimore on February 22, 1969. 
Q31. When and where had the vessel last been drydocked prior to 3 October 1969? 
A31. At Avondale, Louisiana, October 28-30, 1968. 
Q32. Please set forth, in detail, each and every outstanding recommendation, 
if any, of the classification sociey named in your answer to Interrogatory 
28, to which the classification of the vessel was subject on 3 October 1969. 
The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintifi has been assembled. 
Supplemental response: 
On April 2, 1968 the following notation was made in the vessel classification 
certificate: 
"Vessel examined in dry « ck. Damages to shell 
plating PS i.w.o. bunker tank to be dealt with 
next special survey. Loadline survey held. 
Seavalves examined. Class confirmed." 
On September 11, 1969 the following notation was made in the vessel 


classification certificate: 


"Seaway damage, September 3-6 1969, surveyed 
this date. Repaire deferred. Class confirmed." 


326 


DEFENDANTS' EXHIBIT K 


& 
On September 21, 1969 the vessel's class was confirmed with the following 


notation: 

"Temporary repairs to center furnace stbd. Boiler 

completed and tested this date. Center furnace not 

to be fired til completion of permanent repairs in 

Europe on conclusion of present voyage. Class con- 

firmed subject to above." 
Please identify, by make, model and manufacturer, the radar installed on 
board the vessel at the time the vessel was purchased by Joseph Navigation 
Corp. 
See answer to No. 13. 
Was the radar described in your answer to Interrogatory 33 in operating 
condition at the time the vessel was purchased by Joseph Navigation Corp.? 
On information and belief, no. iE 
Was the radar described in your answer to Interrogator y 33 removed in 


whole or in substantial part from the vessel prior to 3 October 1969? 


If so, please state: 


| 
| 
: 


(a) when and where the removal was accomplished; and, 


(b) | the name and address of the individual or corporation 
who undertook such revoval; 


i ecoreere ne 


Yes; eee answer to No. 13. 

(a) Plaintiff does not know. 

(b) Plaintiff does not know. 
What was the net worth of Joseph Navigation Corp. on: 

(a) the date in purchased the vessel; and, 

(b) 3 October 1969. 
Obdjected to. 
Please state, in respect of each repair made to the vessel or any of its 
appurtenances by a shipyard, ship repair facility, machine shop, electronics 
technician or the like during the period the vessel was owned by Joseph 


Navigation Corp. 
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the date or dates of the repair; 

the name and address of the repairer; 

the specific nature of the repair, 

the total cost, in U.S. dollars, of the repairs; 


whether the repairer has been paid in full and, 
if not, what amount has been paid to him; and, 


(f) whether the cost of the repair was allegedly 
covered by insurance. 


The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintiff has been assembied. 
In respect of your answer to Interrogatory 12, was the vessel under charte’ 
to Ametco Shipping Co. or to a corporation affiliated with Ametco at any 
time during the period the vesee! was owned by Joseph Navigation Corp.? 
If so, please state: 

(a) the name and addresses of the parties to the charter; 

: (b} the names and addresses of the brokers; 
(c) the term of the charter; 


(d) the hire to be paid by the charterer for the use of 
the JOSEPH H; and, 


(e) the specific nature and terme of the charter. 
In the alternative you may answer Interrogatory 38(e) by attaching a true 
copy of the charter to your answer's to these interrogatories . 
No. 
Was the charter déscribed in your answer to Interrogatory 38 terminated 
or cancelled before the end of the agreed-upon term? If so, please state: 

(a) the reagons for termination or cancellation; and, 

(b) in the event any litigation or arbitration arose out 

of the termination or cancellation, the nature of such 


litigation or arbitration and the forum in which it 
was brought. 


e 
: 
E 
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A389. See answer to No. 38. 


Q40. Was the vessel subject to a mortgage on 3 October 1969? If 30, please state: 


(a) the name and address of the mortgagee; 

(b) the principal sum outstanding on 3 October 1969; 

(c) the principal sum outstanding at present; 

(d) whether the mortgagee or his assignee has a 
claim against the proceeds of the hull and 
machinery insurance on the vessel; 
the date the mortgage was entered into; 


(f) the payment term; and, 


(g) the rate of interest; 


(a) Ametco Shipping Inc. 

(b) $80,650.00 

(c) $80,650.00 

(d) Yes. 

(e) (f) (g) Plaintiff refers to the Mortgage Indenture 
which has been produced for discovery 
and inspection. 

Q41. Did Joseph Navigation Corp. ever enter into an agreement with H. Hvam 
Owner Service, Inc. concerning the management and/or operation of the 
vessel? If so, please state: 

(a) the date of such agreement; 

(b) the name and address of the operating 
or managing corporation, person or 
entity; 


the period of time during which the 
agreement remained in effect; 


the specific terms and conditions of 

the agreement or in the alternative, 
attach a true copy of the agreement 

to your answers to these interrogatories; 
and, 
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the specific details of the compensation 
to be received by the corporation named 
in your answer to (b) supra. 


(a through e) Plaintiff refers to the text of the 
agreement which has been pro- 
duced for discovery and inspection. 


Did Joseph Navigation Corp. ever enter into an agreement with H. Hvam 


Owner Service, Inc. concerning the management and/or operation of the 
vessel? If so, please state: 
(a) — the date of such agreement; 
(b) the name and address of the operating 
or managing corporation, person or 


entity; 


the period of time during which the 
agreement remained in effect; 


the specific terms and conditions of the 
agreement or in the alternative, attach 
a true copy of the agreement to your 
answers to these interrogatories; and, 
the specific details of the compensation 
be received by the corporation named 
ia your answer to (b) supra. 

A42. Yes. The subject of this interrogatory is being researched at the present 
time and a supplemental response will be served as soon as all information 
available to plaintiff has been assembled. 

Supplemental answer: 
Plaintiff's agreement with H. Hvam Owner Service Inc. concerning the 
management and/or operation of the vessel will be produced for discovery. 
During the period the vessel was owned by Joseph Navigation Corp. were 
any claims made against the vessel or against its owner for cargo loss or 
damage? If so, please state in respect of each such claim: 

(a) the nature of the cargo; 


(b) ‘the nature of the alleged loss or damage; 
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the date the claim was first made; 

the name and address of the claimant; 

the date the cargo was or should have been delivered: 
-(f) ‘the amount, in U.S. dollars, of the claim; and, 


(g) | when the claim was resolved and for what amount, 
in U.S. dollars. 


A43. Not to plaintiff's present knowledge. The subject of this interrogatory is 
being researched at the present time and a supplemental response will be 
served as soon as all information available to plaintiff has been assembled. 
Seeplemert A% avivar: 

Not to plaintiff's knowledge. 

please set forth in respect of each inspection, calibration, maintenance and 
repair of the radar installation on the vessel during the period the vessel 
was owned by Joseph Navigation Corp.: 


(a) _ the date and place; 


(b) the name and address of the individual 
or corporation undertaking the work; 


(c) a detailed description of the work performed; 
(d) the cost of the work, in U.S. dollars; and, 


(e}) whether the radar installation was operative 
after the work was completed. 


None to plaintiff's knowledge. 


What were the estimated daily operating costs of the vessel during the period 
the vessel was owned by Joseph Navigation Corp. (Such figure shall include 
amortization of any mortgage, interest payments, reserve for depreciation, 
and reserve for repairs.)? 

The subject of this interroy atory is being researched at the present time 

and a supplemental response will be served as soon as all information avail- 
able to plaintiff has been assembled. 


Supplemental answer: 
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A45-46 Plaintiff has no knowledge concerning the subject matter of these interroga- 
tories other than that contained in various reports of the operating agents 
of the vessel which will be made available for discovery . 
In respect of your anewer to Interrogatory 45 please set forth that portion 
of the "estimated daily operating costs" attributable to each of the following 
categories: 
(a) mortgage amortization; 
(b) fuel; 
(c) crew wages; 
(d) crew subsistence; 
(ec) management fees; 
(f) interest expense: 
port charges; 
repairs (including anticipated annual or special survey repairs); 
(i) depreciation; 
-() hull and machinery insurance; 
other insurance; 
()) ss agency fees; and, 
(m) e¢rew transportation; 
The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintiff has been assembied. 
Supplemental answer: 
Plaintiff has no knowledge concerning the subject matter of these interroga- 
tories other than that contained in various reports of the operating agents of 
the vessel which will be made available for discovery. 


In respect of each expenditure incurred by Joseph Navigation Corp. or by 


others acting for its account on and after 3 October 1969 in respect of the 


332 
DEFENDANTS' EXHIBIT K 


vessel, please state: 
(a) the date of the expenditure; 
(b) the nature of the expenditure: 


(c) the name and address of person authorizing 
the expenditure; 


(d) the amount of the expenditure; 

(e) the name and address of the vendor supplying 
the goods or services in respect of which the 
expenditure was incurred: and, 


(f) whether the vendor has been reimbursed and, 
if so, when. 


The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintiff has been assembled. 
Please list all outstanding debts of or pending claims against Joseph Naviga- 
tion Corp. as of 2 October 1989 including in respect of each debt or claim: 
(a) the name and address . the creditor or claimant; 
(b) the nature of the debt or claim; and, 
(c) the amount of the debt or claim; 
Objected to. 
Please list all outstainding debts of or pending claims against Joseph Naviga- 
tion Corp. as of the present date including in respect of each debt or claim; 
(a) the name and aedress of the creditor or claimant; 
(b) the nature of the debt or claim; and, 
(c) the amount of the debt or claim. 
Objected to. 
Were any estimates obtained by Joseph Navigation Corp. or “y anyone acting 
on its behalf for the repair of damages allegedly suffered by the vessel as 


& consequence of the 3 October 1969 yrounding? If so, in respect of each 
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such estimate, please set forth: 
(a) the date of the estimate; 
(b) whether a survey was held on board the vessel; 


(c) the name and address of the person preparing 
the estimate and the name of his employer; 


(ad) the amount, in U.S. dollars of the estimate, and, 


(e) the specific repairs in respect of which the estimate 
was made. 


You may answer Interrogatory (50)e, in the alternative, by attaching a true 
copy of each such estimate to your answers to these iniaerogatsries. 
Information responsive to this interrogatory is contained in Report No. 4886/ ’ 
of E. Edwardeon & Co., Ltd. which has been produced for discovery and 
inspection. The subject of this interrogatory is being researched at the 
present time and a supplemental response will be served as soon as all 
information available to plaintiff has been assembled. 

Was the vessel offered for seie by Joseph Navigation Corp. or by anyone 
acting on its behalf after the alleged grounding of 3 October 1969? If so, 
please state: 


(a) the name and address of each shipbroker authorized 
to offer the vessel for sale; 


(b) the name and address of each individual or corpora- 
tion making an offer; 


(c) the amount of each offer, and, 


(ad) the date of each offer. 


QS2. Was the vesee! cold after the alleged grounding of 3 October 1969? If so, 
please state: 
(a) at whoee order the vessel was sold; 
(b) if the vessel was sold pursuant to court order, 
whether Joseph Navigation Corp. offerec any 


defense in the proceeding which led to the 
order of sale; 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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(c) the date the vesse) was sold; 


(d) the name and address of each bidder and the 
amount of his bid; and, 


(e) the ultimate disposition of the vessel by the 
successful bidder . 


. On information the vessel was sold pursuant to a judicial proceeding before 
the District Admiralty Court of Quebec. The subject of this interrogatory 
is being researched a the present time and a supplemental response will 
be served as soon as all information available to plaintiff has been assembled. 
- Please list all payments made to each officer and member of the crew of the 
vessel by name and date during the following periods: 
(a) 3 October 1969 through 10 October 1969; 


(b) 10 October through the date of sz:e of the 
veseel; and, 


(c) the date of eale of the vessel to present. 
The subject of this interrogatory is being researched at the present time and 
a supplemental response will be served as soon as all information available 


to plaintiff has been assembled. 


- To the knowledge of Joseph Navigation Corp. or of anyone acting on its | 


behalf, did the master of the vessel on 3 October 1969, Carlos Cabezas, 
undergo any physical examinations or medical treatment prior to 3 October 
1969 while in the employ of Joseph Navigation Corp.? If so, please state: 


(a) the date and place of each such physical 
examination or medical treatment; 


(b) the name and address of the examining or 
treating physician; 


(c) if medical treatment, the nature of the 
complaint and/or symptoms treated; and, 


whether any reports of such physical ex- 
aminations or medical treatments are in 
the possession, custody or control of 
Joseph Navigation Corp. 


-25- 
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Not to plaintiff's knowledge. 
Did the master of the vessel on 3 October 1969, Carlos Cabeza, die on or 
about 24 October 1969? if so, please state: 

(a) the place of death; 


(b) the name and address of the attending 
physician; and, 


(c) the stated cause of death; 


(a) Ste. Sacrement Hospital, Quebec. 
(b) Plaintiff does not know. 


(c) On information and belief, cancer. 


Had the deck and/or shell plating of the vessel been subjected to sudiogaug- 


ing or similar testing for the determination of plate wastage in the 12 months 
prior to 3 October 1969? If so, please state: 


(a) when and where each such test was 
conducted; and, 


(b) in whose possession, custody or control 
the reports of such tests are at present. 


Not to plaintiff's knowledge. 
Had any further commitments been made for the employment of the vessel 
after her projected voyage to Riga’ If so, please state: 


(a) the name of the party or parties with which 
such commitments were made; 


(b) the planned nature and duration of such 
commitments; 


if there were any records made of such 
commitments or the negotiations and 
discussions leading thercto and, if so, 
please state in whose possession, custody 
or control such records are at present; and, 


if any such commitr ents were formalized 

by the signing of a written agreement and, 

if eo, please etate in whose possession, cus- 
tody or control such agreement or true copies 
thereof are at present. 


AS&7. No, 
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Q58. Was the vessel equipped with a g@yrocompass and gyrocompass repeaters 


on 3 October 1969? If so, 


(a) 


describe fully the gyrocompass and gyrocompass 
repeaters, giving the name of the manufacturer 
and specifications of the equipment; 


describe the state of repair of the gyrocompass 
and gyrocompase repeaters, including the dates 
of the last inspection and maintenance or repair 
prior to 3 October 1969. If there are any main- 
tenance or inspection reports relating to the 
G@ytocompass or gyrocompass repeaters available 
please identify and state in whose custody these 
raports are at present; 


state the physical location of the gyrocompass 
and each of the gyrocompass repeaters: 


state which of the gyrocompass repeaters 
was in use on the morning of 3 October 1969; 


state the error on 3 October 1969 on the master 
gyrocompass, if any, and of each of the gyro- 
compass repeaters; 


state: 


(1) when and by whom such errors 
had been computed; and, 


(2). the method or methods by which 
such error was computed; 


state what records of previous gyrocompass 
errors were maintaubed and who how had cus- 
tody or such records; and, 


if it is claimed that the gyro equipment was not 
operating satisfactorily, please describe fully, 
including how long the situation had existed 
and what steps had been taken to remedy it. 


A58. On information and belief, no. 


Q59. Was the vessel equipped with Magnetic compasses on 3 October 1969? If so, 


(a) 


describe fully the magnetic compasses, giving 
the name of the manuiacturer and specifications 
of the equipment; 


describe the state of repair of each maynetic 
compass, including the dutes of the last in- 
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spection and maintenance or repair prior to 

3 October 19869. If there are any maintenance 

or inspection reports relating to the magnetic 

compasses available, picase identify and state 
in whose custody these reports are at present; 


state the physical location aboard the vessel 
of each magnetic compass; 


state the deviatica on 3 October 1969 of each 
magnetic compass, when and by whom such 
deviations had been coniputed and the method 
by which such deviations had been computed; 


state what records cof previous compass devia- 
tions were maintained as of 3 October 1969, by 
whom such records were maintained, and who 
now has custody or such records; and, 


if it is claimed that the magnetic compasses were 
not operating satisfactorily, please describe fully, 
including how long the situation had existed and 
what steps had been taken to remedy it. 


The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintiff has been assembled. 

Supplemental answer: 

Yes. 


the vessel was equipped with two 
standard navy 8" liquid magnetic 
compasses manufactured by the 
Lionel Corporation. 


plaintiff has no information other 
than that contained in the deck log 
which has been made available for 
discovery. 


one compass was located in the 
binnacle in the wheelhouse; the 
other was located in a binnacle on 
the top of the poop deckhouse. 


(d) (e) and (f) Plaintiff has no information other than 
what may be contained in the deck log 
which has been made available for dis- 
covery. 


Q60. During the period from the time of departure of the vesse} ...om Montreal 


to the time of the grounding, were the magnetic and the gyrocompass readings 
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compared periodically? If sc, describe fully, stating by whom such compar- 
isons were made and at what times. 
Plaintiff does not know. 
Was a radio log maintained on board the vessel? If so, state in whose 
possession, custody or control such log is at present. 
Not to plaintiff's knowledge. 
Please detail all radio communications originated by or received by the 
vessel from the time of her departure from Montreal up to and including 
2359 hours 4 October 1969, specifying in respect of each communication: 

(a) the addressee: 

(b) the originator; 

(c) the full text; 

(d) the exact time; and, 

(e) whether the original or a true copy 

thereof is in the possession, custody 
or control of Joseph Navigation Corp. 

The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 
available to plaintiff has been assembled. 
Supplemental answer: 
Plaintiff has no record of any radio communications to or from the vessel 
during the period stated in this interrogatory. 


When and where were the officers and crew of the vessel paid off following 


the grounding of 3 October 1989? 


‘, 


They were not paid off. 

When and on whose recommendation or suggestion were the following 
persons first employed by Joseph Navigation Corp. or by its managing 
agent and in what capacity were they first employed: 


(a) Carlos Cabezas; and, 
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Niels Erik Ladefoged. 

’ Carlos Cabezas was employed in or 
about June, 1969 by Ametco as 
plaintiff's operating agent. 

The subject of this interrogatery 

is being researched at the present 
time and a supplemental response 
will be serve! as soon as all infor- 
mation available to plaintiff has been 
assembled. 

Q@5. Please state what information plaintiff or anyone acting on its behalf had 
regarding each of the persons named in Interrogatory 64 when such persons 
were first employed by Joseph Navigation Corp. in respect of: 

(a) employment record, 

(b) language ability, 

(c) professional ability; 

(d) physical health; 

(e) education; and, 

(f) moral character. 
and the source of such jnf&rmation. 
The eubject of this interrogatory is being researched at the present time 
and a supplemental response will be served as soon as all information 


available to plaintiff has been assembied. 


Supplemental answer: 


letter of recommendation from Chilean Line Inc. dated June 24, 1969, a 

copy of which is annexed. 

Prior to employing any of the persons named in Interrogatory 64 did plaintiff 
of anyone acting on its behalf make inquiry of third parties as to the 

mattere set forth in in Interrogatory 65? If so, please state in respect of 
each such person: 


(a) what inquiries were made, 


With regard to Carlos Cabezas plaintiff, through its operating agent, had a : 
| 
| 
! 
! 
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when they were made; 

to whom they were made; 

by what person or persons acting 
on behalf of plaintiff the inquiries 


were made; 


(e) whether the inquiries were oral or 
written; 


(f) the precise information obtained in 
response to the inquiries; 


(g) whether the responses were oral or in 
writing; and, 


(h) the name, occupation and address of the 
person from whom the response was received. 


The subject of this interrogatory is being researched at the present time and 


a supplemental response will he served as soon as all information available 


' 

to plaintiff has been assembled. | 
| 

r 


What was the heading of the vessel at the moment of the grounding on 3 Octobe: 
1969? 

Plaintiff has no information except what may be derived from the deck log 
which has been produced fc: discovery and inspection. 

Please state, in respect of the vessel in October 1969: 


(a) the type and grade of fuel regularly used 
to fire the boilers; 


(b) the bunker capacity; 


(c) the average fuel consumption per day while 
underway in a fully loaded condition; 


(d) when and where the vessel last bunkered 
prior to 3 October 1969; 


the amount of fuel on board at the time the 
vessel departed Montreal; and, 


the amount of fuel on board when first 
measured or calculated after the stranding 
and the time of such calculation or measurement. 


(a) (b) & (c) The subject of this interrogatory is being 
researched at the present time and a - 
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supplemental response will be served as 
soon as all information available to plain- 
tiff has been assembled. 
(d)(e) & (£) Plaintiff has no information except what 
may be derivea from the Engineer's Log 
which has been produced for discovery 
and inspection. 
Supplemental answer: 
(a) Bunker C fuel oil. 
(b) Bunker capacity: 469.96 cubic meters. 
(c) Plaintiff has no information other than 
what may be contained in the deck and 
engine logs which have been produced 
for discovery. 
Q69. Please state, in respect of the vessel in October 1969: 
(a) the type of engine; 
(b) diameter and pitch of the propeller; 
(c) revolutions per minute of the propeller 
at average cruising speed in a fully loaded 
condition; 
(a) maximum speed in a fully loaded condition; and, 
(e) average cruising speed in a fully loaded condition. 
The subject of this interrogatory is being researched at the present time and 
a supplemental response will be served as soon as information available 
to plaintiff has been assembled. 


Supplemental answer: 


(a) Compound 4 cylinder steam engine. 


(b) Plaintiff does not have this information. 


(c) The rated horsepower of the vessel's 
engines (1200 HP) would be produced 
at 90 R.P.M.’ Plaintiff cannot supply 
more specific information as to this 
interrogatory but on information and 
belief the indicated R .P.M. would be 
typical of average cruising speed- fully 
loaded conditions. 


On information and belu:!, 11-3/4 knots. 


342 


DEFENDANTS' EXHIBIT K 


(e) Plaintiff cannot answer this interrogatory 
because of the undefined variables involved. 


Did any officer, director or sha -holder of plaintiff at any time up to and 
including 3 October 1969 ever own or have a proprietary interest in any 
vessel other than JOSEPH H, either as owner part owner, owner of shares 
in a vessel or in a company or other entity holding title to a vessel? If so, 
state the name and address of each such individual, the name of the vessel 
or vessels, and the nature of his interest. 
No. 
State the experience of each officer, director or employee of plaintiff (other 
than the masters, officers and crews of the vesse in the managment, 
husbanding, or operation of merchant ships prior to the acquisition of the 
vessel by plaintiff 
None. 
State the name and address of each officer, director or employee of plaintiff 
who had authority to make decisions in behalf of plaintiff in respect of each 
of the following: 

(a) charters of the vessel; 

(b) management of the vessel; 

(c) appointment of managers to operate the vessel; 

(d) maintenance and repair of the vessel; and, 


(e) appointment of managers or agents to supervise 
the maintenance and repair of the vessel. 


With respect to matters within subdivisions (a) through (e) , authority to 


make decisions on behalf of plaintiff was vested in Arthur Halpern, President | 
Such authority was delegated to Ametco Shipping, Inc. 530 Fifth Avenue, 


New York, New York from November 1, 1968 to August 13, 1969 and thereafte 


o 
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except as tc charters, toH. Hvam Owners' Service, Inc., c/o Fearnely 


& Eger, Inc. 28 Broadway, New York, New York. 


appointed by plaintiff or by those acting on its behalf to; 
(a) manage the vessel; or, 
(b) act as agents for the vessel with discretion 
as to manning, maintenance, repair, equipping, 


chartering and or husbanding the vessel, 


i 
State the name and address of all individuals, corporations or other entities | 
| 
from the date the vessel was acquired by plaintiff through 31 December 1970. | 


See answer to No. 72. 

List the name and address of each person who boarded the vessel for purposes 
of surveying the vessel or any part thereof from the date of the vessels’ 
acquisition by plaintiff through the date the vessel was sold at Quebec and, 

in respect of each such person state: 


(a) the date or dates of boarding; 


pairers, owners, cargo insurers, hull 
insurers, classification societies or others; 
and, 


(c) the portion of the ship surveyed. 
The subject of this interrogatory is being researched at the present time 
and a supplemental response will be served aa soon as all information avail- 
able to plaintiff has been assembled. 
Supplemental answer: 
Plaintiff has no information in response to this interrogatory other than what 
is contained in Survey Report No. 4886-70 of E. Edwardson & Co., Ltd. and 
in Survey Reports and Certificates of Bureau Veritas, all of which have been 


or will be made for discovery. 


(b) whether he represented charters, re- 
| 
| 
| 
| 
| 
i 


Please state each date and place the vessel was boarded by an officer, director, 


shareholder or managing agent o! plaintiff and the purpose of each such 
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Pe 
boarding from the date the plaintiff firat commenced negotiations for the 
acquisition of the vessel through the date the vessel was sold at Quebec. 
The vessel was boarded by Arthur Halpern, president of plaintiff corporation, 
at the following times and places: 
October 28-30, 1968 at New Orleans 
March 4-5, 1969 at Kearny, New Jersey 
During May or June, 1969 at Kingston, Jamaica 
On or about August 20, 1969 at New York 
September 28, 1969 at Montreal 
On or about October 6, 1969 at Quebec. 
Had any officer or director of plaintiff ever filed a voluntary bankruptcy 
petition prior to 3 October 1969? If so, please state in respect of each such 
officer or director: 
(a) his name; 
(b) the date the petition was filed; 
(c) the court in which the petition was filed; 
(d) his listed assets; , 
(e) his listed debts; 
(f) whether he has received a discharge; and, 
(g) if go, the date of the discharge. 
Objected to. 
Had any officer or director of plaintiff ever been sued prior to 3 October 1969 
for non-payment of debts? If so, please state in respect of «ach such officer 
or director: 
(a) his name; 
(b) the date each such action was commenced; 
(c) the court in which each such action was commenced; 
(d) the name and address of the plaintiff in each such action; 
(e) the ad_dumnum in each such action, and, 


(f) the final disposition of each such action. 


A77. Objected to. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOSEPH NAVIGATION CORP., 


Plaintiff, 
72 Civ. 391 (KTD) 
-~against- 


ARTHUR HENRY CHESTER, etal., 
Defendant, 
-and- 
AMETCO SHIPPING, INC., 


Intervening 
Plaintiff. 


DEFENDANTS' REQUESTS FOR ADMISSIONS 
AND PLAINTIFF'S RESPONSE (CONSOLIDATED 
FOR CONVENIENCE OF THE COURT) 


Symmers, Fish & Warner 
Attorneys for Defendants 
345 Park Avenue 

New York, New York 10022 
(751-6400) 
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DEFENDANTS' REQUESTS FOR ADMISSIONS 
AND PLAINTIFFS' RESPONSE 


Q1. The S/S JOSEPH H on 1 November 1968 was a veseel registered under the 
Liberian flag and remained so registered through 3 October 1969. 


Al. Admitted. 


Q2. Asa vessel registered under the Liberian flag the S/S JOSEPH H was 


subject to Title 22 (Maritime Law) of the Liberian Code of Laws of 1958, as amended, 


and Liberian Maritime Regulations promulgated by the Commissioner of Maritime 
Affairs of the Republic of Liberia under authority of Section II, Chapter I, Title 
22 (Maritime Law) of the Liberian Code of Laws of 1956, as amended. 

A2. Declines to admit the matters stated in paragraph 2 of the request on the 
ground that they are questions of law. 

Q3. At all times from 11 July 1969 up to and ircluding 3 October 1969, Section 
10.292 (1) (d), Chapter X of the Liberian Maritime Regulations required thata 
Liberian vessel, other than a passenger vessel, of the gross tonnage of the 
S/S JOSEPH H and making a voyage in which the time of passage was 24 hours 
or greater have on board and in her service, in addition to her master, at least 
three mates, licensed in appropriate grades, and that such mates stand in three 
watches while the vessel was in navigation. 

A3. Admitted. 

Q4. At all times from 11 July 1969 up to and including 3 Cotober 1969, Section 

10.292 (2) (c), Chapter X, of the Liberian Maritime Regulations required that a 

Liberian vessel, having machinery of the horsepower of the S/S JOSEPH H and 
making a voyage in which the time of passage was 24 hours or greater have on 

| board and in her service, in addition to her chief engineer, at least three assistant 

engineers, licensed in appropriate grades, and that such assistant engineers 


stand in three watches while the vessel was in navigation. 
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A4. Admitted. 

Q5. When the S/S JOSEPH H sailed trom Montreal on or about 1 October 1969 

she did not have on board and in her service, in addition to her master, at least 
three mates, licensed in appropriate grades. 

AS. Admitted. 

Q6. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 she 
did have on board and in her service, at least three assistant engineers, licensed 
in appropriate grades. 

A86. Admitted. 

Q7. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 
Jose Diaz did not have a license of any nation as mate. 

A7. Declines to admit paragraph 7 on the ground that in spite of diligent inquiry 
it does not at this time have knowledge of the truth of the statement therein contained : 
Q8. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 
Jose Diaz did not have a license of any nation as mate. 

A8. Declines to admit paragraph 8 on the ground that in spite of diligent inquiry 


it does not at this time have knowledge of the truth of the statement therein contained 


Abelardo Menendez did not have a Liberian assistant engineer's license. 


Q9. When th S/S JOSEPH H sailed from Montreal on or about 1 October 1969 | 
| 


A9. Declines to admit paragraph 9 on the ground that in spite of diligent inquiry 
it does not at this time have knowledge of the truth of the statement therein contained!. 


Q10. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 


Abelardo Menendez did not have a Liberian assistant engineer's license. 


Qll. When the S/S JOSEPH H sailed from Milwaukee on or about 21 September, 
1969 she did not have on bvard and in her service, in addition to her master, at 


least three mates, licensed in appropriate grades. 
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All. Admitted. 
Q12. When the S/S JOSEPH H eailed from Milwaukee on or about 21 September 
1969 she did not have on board and in her service, in addition to her chief engineer 
at least three assistant engineers, licensed in appropriate grades. 
Al2. Admitted. 
Q13. That the document annexed hereto as Exhibit A is a true copy of a crew list 
of the S/S JOSEPH H dated 15 December 1969 and signed by the individual serving 
as the chief officer of the vessel on 3 October 1969. 
A13. Admitted with the qualification that plaintiff, in spite of diligent inquiry, 
|} has not been able to ascertain whether all of the particulars stated in Exhibit "A" 
attached to the request are correct. 
Q14. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 
the following licensed deck officers, and no others, were on board and in the 
vessel's services as deck officers: 

(a) Carlos H. Cabezas as Master; and, 

(b) Niele Erik Ladefoged as Chief Officer. 
Al4. Admits that when the JOSEPH H saild from Montreal on or about October 1, 
19689 Carlos H. Cabezas, Master, and Niels Erik Ladefoged, Chief Officer, were 
on board and were licensed deck officers. It declines to admit that no others were 
| on board in the vessel's vervice as licensed deck officers on the ground that, in 
| spite of diligent inquiry, it has been unable at this time to ascertain the truth of 
such statement. 
Q15. When the S/S JOSEPH H sailed from Montreal on or about 1 October 1969 
the following licensed deck officers, and no others, were on board and in the 
vessel's service: 

(a) Carlos H. Cabezas as Master; 

(b) Niels Erik Ladefoged us Chief Officer; and, 


(c) Jose iiaz as Third Otticer. 


| 
| 
| 
: 
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A15. Admits paragraph 15 with the qualification that, in spite of diligent inquiry. 
it has been unable at the present time to ascertain what license if any was held by 
Jose Diaz and can therefore neither admit or deny the statenient as to him 

Q16. When the S/S JOSEPH H sailed from Montreal on or ebout 1 October 1969 


the following licensed engineering officers, and no others, were on board and 


in the vessel's service: } 
(a) Nicolas Stamatiadis as Chief Engineer: i 
(b) Cardenas Abel as Second Engineer; and, | 
(c) Jose Opazo as Third Engineer . 
A16. Admitted. | 
Q17. At all times from 11 July 1969 up to and including 3 October 1969, Section 292,, 
Chapter 10, Titie 22 (Maritime Law) of the Liberian Code of Laws of 1956, as amend- 
ed, provided: 
Full Complement Required. -- A Liberian vessel shall not be 
navigated unless it has in its service and on board such com- 


plement of officers and crew as is necessary for gafe navigation 


regulations as are deemed by him necessary and appropriate 
to ensure compliance with this requirement. 


Al7. Admitted. 


i 
| 
The Commissioner may, from time to time, make such rules and | 
| 
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